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The JAG Journal is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 


service. The objective of the JAG Journal is to acquaint 
naval personnel with matters related to military law 
and to bring to notice recent developments in this field. 
The JAG Journal publishes material which it con- 
sidered will assist in achieving this objective but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy or of the Judge Advocate General. 
Invitations to submit articles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 
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should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL wil} 
return unpublished manuscripts if so requested but re. 
sponsibility for safe return cannot be assumed. No 
compensation can be paid for articles accepted and 
published. 

The printing of this publication has been approved by 
the Director of the Bureau of the Budget, 14 June 1954, 
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LEGISLATIVE DIVISION 


A proposal to amend the Uniform Code of Military 
Justice has recently been forwarded to the Congress as 
a part of the Department of Defense Legislative Pro- 
gram for 1955. The main purpose of the proposal is to 
eliminate procedural difficulties and delays which have 
arisen under the Code since 31 May 1951 and to provide 
for more prompt and efficient administration of military 
justice both from the standpoint of the individual and 
the government. 

Some of the principal features of the proposal are 
as follows: 


Article 15: 


A commanding officer exercising general court-martial 
authority could impose on an officer or warrant officer 
of his command forfeiture of one-half of his pay per 
month for a period not to exceed three months—instead 
of the presently authorized one month. 

A commanding officer could confine an enlisted mem- 
ber of his command for a period not to exceed seven 
consecutive days and there would be no requirement 
that the enlisted man be aboard ship. 

A commanding officer would also have the power to 
impose on an enlisted member of his command forfeiture 
of one-half of one month’s pay. 


Article 54: 


Verbatim records would be required only in those cases 
which have to be reviewed by a board of review or in 
the case of general courts-martial, if the sentence is more 
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than that which could be adjudged by a special court- Ci 
martial. This provision would eliminate the present bilit 
requirement of making a verbatim record in general cons 
court-murtial cases where there is an acquittal or a offic 
relatively light sentence. this 
Articles 65 (b) and 66 (b): dos 
This amendment would delete the mandatory review T 
before a board of review for certain cases in which the mos 
accused received a DD, BCD, or confinement for one year oe 
or more, pleaded guilty and affirmatively states that he in t 
does not desire his case to be reviewed by a board of ther 
review. The record would be reviewed, in such cases, pro! 
as is now provided for in Article 69, UCMJ. hun 
Article 65 (¢): acce 
Under this provision the supervisory authority could sult 
take any action that can now be taken by a convening wit 
authority. Also any lawyer in the Navy and Marine § ers! 
Corps could review the records under this section rather sult 
than just a law specialist of the Navy. f 
Article 67: AV 
Only fifteen days instead of thirty days would be alr 
allowed an accused to appeal to the Court of Military mit 
Appeals from the time he is notified of the decision of the 
the board of review. Further, the Court of Military con 
Appeals would only have to consider those petitions for 
appeal certified by the accused’s appellate counsel as yee 
containing a substantial question of law to be decided. not 
Article 128a: TA 
An additional provision would be inserted to provide des 
the military services with a bad-check statute similar to ' 
that of the District of Columbia. . 
Continued on page 15 a 
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Personnel Analysis Division, Bureau of Personnel, 
Novy Department. 





»INCE AWOLISM IS AN EXPENSIVE 
«) PROPOSITION, costing the services more 
than $100,000,000 a year in lost time and official © 
action, the problem of combatting AWOLism is 
oi major importance. 

In studying the problems of AWOLism two 
recognizable patterns of behavior become evi- 
dent. The first pattern shows the characteristics 
of the type of individual who is prone to AWOL- 
ism. The second pattern defines the types of 
leadership behavior, or human relations skill, 
which tend to prevent AWOLism. 

Combatting AWOLism is a creative responsi- 
bility of the junior officer and it should be so 
considered by his senior officers. If the junior 
officer is made to feel, and really believes, that 
this is his problem to solve, he’ll get to work and 
do something about it. 

There is good evidence that AWOLism can be 
most successfully combatted by good leadership 
in the junior officer’s echelon. In this position 
there is the greatest intimacy with the AWOL 
prone man. Though already overloaded with 
human relations problems the junior officer who 
accepts this challenge can show irrefutable re- 
sults from his influence in reducing AWOLism 
within his organization. Rarely will good lead- 
ership show such immediate and tangible re- 
sults. 

Adding the leadership problems involved in 
AWOLism to the inexperienced junior officer’s 
already heavy load seems almost too much. Ad- 
mittedly, the present leadership demands for 
the junior officer are greater and vastly more 
complex now than they were twenty or more 
years ago. The average new enlistee today is 
notassmartaman. (In 1933 his average GCT 
was about 56 [AGCT 112], today it is about 45 
[AGCT 96]). The enlisted man of today is more 
demanding of his “rights” and democratic 
treatment—he might even deny the right of au- 
thority as aconcept. He frequently exhibits the 
attitude of finding out, “What’s in it for me?”, 
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before a job is begun. The need for a tangible 
reward for every job is uppermost in the new 
enlistee’s mind. He is becoming tougher and 
tougher to handle and the junior officer is sup- 
posed to meet this challenge to his leadership 
every minute of the day. Yet the challenge 
exists and some young officers are exhibiting an 
awareness to such problems, as AWOLism, and 
showing a certain success in dealing with such 
problems. But, they meet these problems with 
little guidance or sympathetic understanding. 

Older officers tend to forget that the problems 
of leadership they were confronted with as 
junior officers were somewhat simpler. Twenty 
years ago, there was general acceptance of the 
rightness of authoritarian methods in getting a 
job done—today few new enlistees recognize 
any need whatsoever for immediate and un- 
questioning obedience to a command. And, 
twenty years ago, a reasonable screening proc- 
ess was eliminating many of the AWOL prone 
people through the high ratio of applicants to 
those actually enlisted. Today, the junior offi- 
cer works with little or no selection tending to 
help him in his job. 

If the junior officer is going to satisfactorily 
combat AWOLism he must first recognize the 
type of individual who is prone to this offense. 
From this understanding he can devise the 
human relations skills, or leadership, necessary 
to reduce AWOLism. 

The AWOL prone individual can be pictured 
as: 

1. Immature and young (the 17 year olds 
are most prone to AWOLism). 

2. He is a non-high school graduate (in one 
study, non-high school graduates produced 12 
times as many AWOL offenses as high school 
graduates.) 

3. He is of low mental level. (Men with less 
than 35 GCT had 14 times as many AWOL 
offenses as those with over 65 GCT). 

4. He has never belonged to any teams or 
organized groups. (Over three-fourths of the 
AWOLs in one study never belonged to a team 
either in the Navy or out). 

5. He continually changed jobs in civilian life 
(at least once a year), was in trouble in school, 
and was occasionally in trouble with the police. 
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6. He exhibits little self-discipline. (Some 
AWOL/’s when tested couldn’t hold their breath 
for as long as 15 seconds). 

7. He can’t fill out a questionnaire properly, 
and is often lazy and indifferent. 

8. He rarely, if ever, goes to church. 

9. He seldom knows why he goes AWOL. 

So much for the thumb-nail sketch of this 
AWOL prone individual. 

In examining the patterns of behavior of this 
type of individual certain psychological needs 
appear. These needs can be, to a great extent, 
supplied by the intelligent, aware young officer 
who is his immediate superior. AWOL’s have 
stated that their officers’ lack of personal in- 
terest in them was a contributing factor to 
their delinquency. Personal interest in them is 
one of their needs. The AWOL candidate feels 
unwanted and unrecognized. He is a man with- 
out loyalty to his group and his leaders because 
they aren’t interested in him. It appears then 
that what he craves most is personal identifica- 
tion—a sense of importance and belonging in 
his organization. Just to be a member of some 
team is of great importance to him. It pro- 
vides him with this need for group identification. 

Since the AWOL prone man is of lower educa- 
tional level, and usually of lower intelligence, he 
frequently misunderstands instructions given 
in the normal fashion for the average enlisted 


man. The lower mental level person then tends, 
through misunderstanding, to get confused and 
goof off. This is the first step towards getting 


behind the eight ball. The resultant confusion 
and resentment in the man leads to AWOLism, 
without his actually knowing why he wants to 
run away from his job and organization. 

To combat this condition special attention 
must be given to such individuals to insure that 
they are actually receiving instructions satis- 
factorily. It would be wrong, however, to slant 
all instructions and orders for the lower mental 
level people. The higher mental level people 
would tend to lose their job incentives. Group- 
ing together those who comprehend more slowly 
and phasing instructions for their mental level 
is one possible solution. Where only a few 
AWOL prone individuals exist in a group how- 
ever the junior officer must continually give 
them special attention, insuring that instruc- 
tions are properly explained. They will thrive 
under such special attention. With group rec- 
ognition, because they are important enough to 
bother about, they become conscientious in 
meeting the demands of the group for their 
services. 


It might appear needless to explain to the 


AWOL prone man many of the things normally 
taken for granted. Yet, an Army experiment, 
in which new recruits were given four lectures 
on resentment, regimentation, fear, and adjust- 
ment to the service paid off with heavy divi. 
dends. The group that received such instrue- 
tion, it was claimed, lost 1/20th as much service 
time through AWOLism as a similar un- 
instructed group. 

Although new recruits are normally given 
lectures covering service adjustment and regi- 
mentation it can be assumed that until these 
men actually become a part of shipboard and 
station life they will not understand much of 
what is taught. Driving home the facts of life 
is a necessary job for the junior officer. In do- 
ing this he will benefit all enlisted men, reducing 
their AWOL proneness. The junior officer, at 
the same time, through proper definition of 
these problems will increase his authority and 
the dignity of his position. 

The facts most generally misunderstood by 
the typical AWOL offender and which must be 
explained are: 

1. THAT THE NAVY IS A JOB TO WHICH 
HE IS COMMITTED AND FROM WHICH 
THERE IS NO EASY OUT. In civilian life he 
shifts jobs, treats commitments casually, skips 
school, and does not feel much responsibility 
towards society. But this pattern cannot be 
condoned in service life. Once in the service, 
each commitment (a job or assignment) must 
be carried out. For each delinquency, or run- 
ning away from a commitment, there is a very 
real and forthcoming penalty. A commitment 
made in the Navy cannot be broken without in- 
curring a punishment. This is a new idea to 
many young men who have not been forced to 
carry through on each job, and carry out each 
promise made. BUT THE JO’S MUST DRIVE 
IT HOME and always follow through consis- 
tently. Firmness and toughness improves the 
authority of the JO’s position, and increases his 
effectiveness in reducing AWOLism. The vac- 
illating mood of a mother or school teacher has 
no place in handling men. In this world of 
men: 

2. AN ORDER MUST BE OBEYED IN- 
STANTANEOUSLY AND WITHOUT QUES- 
TION. This seems to be perhaps the toughest 
concept of all for a democratic-minded ex-ci- 
vilian to understand. It takes many years of 
service life before the military patterns of au- 
thority, structure and discipline are accepted as 
an efficient means for providing an effective 
fighting force. Centuries of experience have 
evolved the military organization which we 
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know in the Navy. Now, in the last ten years 
serious attempts have been made to undermine 
this organization and make the service like ci- 
viiian organizations. The appeal of the Navy 
for the average enlisted man has been that it is 
a place where “a man means what he says,” 
were a2 man always knows where he stands, 
were he can work and play with men who are 
tough and honest in an atmosphere of forth- 
rizhtness, and where he is serving his fellow 
ecuntrymen through providing protection to our 
institutions. 

There is a mistaken idea that in peacetime 
the Navy should logically be run on completely 
democratic principles and that the use of orders 
ard unquestioned authority is unreasonable. 
C:vilians will often claim that the Navy exists 
through twenty years of peace for every four 
years of war (or less) and grimly and pighead- 
edly gears its peacetime organization to a policy 
of structured authority which is rarely neces- 
sary. The enlisted men must thus suffer 
through many years of unreasonable hardship 
under a system geared anly for occasional 
usage, they claim. That unquestioned obedience 
to authority is ever necessary is rarely believed 
by such civilians. The immature man, or the 
man with little service experience, will have 
the same difficulty in understanding this concept. 

Now, in order to insure that all enlisted men 
understand the need for immediate and unques- 
tioning obedience to an order, they must be 
made to realize that: 

3. THE BEST METHODS OF NAVY 
LEADERSHIP MUST SIMULTANEOUSLY 
EXIST IN TWO DISSIMILAR AND OPPO- 
SITE FORMS. Because the educational level 
between enlisted men and officers is becoming 
increasingly less it is logical to use a more demo- 
cratic approach for every day tasks. There is 
a demand for the structured leader of the Navy 
to exert his human relations skills to get the 
maximum performance from its people. High 
motivation is gained through this democratic 
approach. However, at the same time there 
must be a conditioning of the men to insure 
that an order, when received from a higher 
echelon of authority, is obeyed immediately and 
without question. This authoritarian approach 
in getting a job done is at the opposite pole from 
the democratic approach. Here authority stems 
from the structure and is not necessarily related 
to reason, yet the echelons of authority must be 
realized and obeyed. 

Both forms of leadership must be recognized 
as existing simultaneously. Unquestioning re- 
sponse to authority is an integral part of the 
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military services and at times quite unpalatable. 
Still, the services cannot use a democratic ap- 
proach at all times during peacetime operations 
and automatically shift into an authoritarian 
type of approach when an emergency occurs. 
It takes time to condition men and men must be 
conditioned to obey orders—more so now than 
in the past centuries when there were marked 
differences in educational level between the en- 
listed man and his officer leaders. 

A man’s democratic rights must at times 
suffer from the authoritarian approach, but he 
must be made to realize this. If the petty offi- 
cers are given a fair share of authority in the 
Navy structure it becomes easier for all enlisted 
men to accept the idea of unquestioning obedi- 
ence to an order. Authority, properly delegated 
to chiefs and petty officers provides both a per- 
sonal and group satisfaction which helps to 
establish the rightness of the present military 
structure. Though somewhat intangible: 

4. THERE ARE TANGIBLE REWARDS 
FOR BEING ACTIVE AND FAITHFUL TO 
YOUR ORGANIZATION. There is too much 
of the “what’s in it for me?” attitude. Even 
though the rewards of the Navy are difficult of 
definition, such rewards exist. Where clearly 
identified they make the AWOL prone man feel 
more of a responsibility and loyalty towards 
his organization. Belonging to a group (the 
fire control gang, the third division, the USS 
Sea Raven) is important if the group becomes 
important—and it gains prestige only through 
the concerted efforts of its members. Since 
most of the AWOLs are men who feel no group 
identification or who have never even belonged 
to a team of any sort, just belonging and being 
recognized as an integral part of a group will be 
a big step towards preventing their delinquency. 
The junior officer who makes his men want to 
be a part of his group will have AWOLism 
licked. A man who has never completed a tough 
assignment, when forced to do so, will find a job 
satisfaction because the results are frequently 
concrete and attainable. (A successful gun- 
shoot, a record breaking painting of the ship, 
a high mark in an exam for advancement in 
rating.) Then, the most intangible and yet 
greatest reward lies in a man’s service to others. 
He can be made to recognize that the job he does 
contributes towards international peace. The 
rewards, however, are seriously impaired by 
AWOLism: 

5. EVEN A SINGLE DELINQUENCY AF- 
FECTS A LONG RANGE CAREER. The im- 
mediate effect from a delinquency is a relatively 





light punishment. The AWOL quickly recog- 
nizes that—but he normally fails to see the 
single offense in the perspective of how it affects 
his entire career in the Navy. Even if he is on 
but a four-year tour, a mast case will slow his 
making a rate, will decrease his chances of get- 
ting responsible jobs where he can be the leader, 
and will reduce his effectiveness to his group 
because of the hovering suspicion that his delin- 
quency is a sign of instability. If his position in 
his group is lowered he becomes more AWOL 
prone and tends to become an inveterate AWOL 
offender. After the first offense, more than at 
any other point in his enlisted career the AWOL 
candidate needs patient and sympathetic under- 
standing. It is easy to understand that a good 
leader must set an example for his men but 
what is the need for good example in following? 
Actually : 

6. TO BECOME A LEADER IN THE 
STRUCTURED ORGANIZATION THERE 
MUST BE AN APPRENTICESHIP OF 
LEARNING HOW TO FOLLOW. A group of 
children recently observed, playing store, were 
in a state of confusion because all wanted to be 
the grocer—nobody wanted to do the buying. 
Similarly, in a cowboy game there were no vil- 
lains to be shot dead. The continual stress to- 
day that everybody must be leaders—neglects 
the necessary emphasis on learning how to fol- 
low. Young men of today are coming into the 
service believing that there is something weak 
and bad about obeying and following. Here 
again, the JO must prove that the Navy way of 
doing things is efficient and satisfying. The 
man who accepts this way of doing things and 
becomes a good follower is headed towards be- 
coming a good leader. 

Such indoctrination appears necessary. 
These are the sorts of things that the junior 
officer must explain to his AWOL prone men. 
In putting these ideas across the junior officer 
will grow in stature both because they explain 
his position in the hierarchy of the service as 
well as make concrete his own patterned actions. 
However, there are other things besides ex- 
plaining which are effective. 

A review of the factors which tend to make a 


man AWOL prone show that if he can be made 
a part of a team (a division’s team or a ship’s 
team), his proneness to delinquency goes down, 
If he can be made to feel a part of his team ‘a 
gun crew, a boat crew or a successful fire con- 
trol party), he will gain the feeling of loyal'y 
to his organization which tends to prevent hin 
from irresponsibility. It is understood that 
every ship has many types of team activity, 
In spite of this the AWOL prone man is not 
apt to be a participator and must be strong'y 
encouraged to join both personally and through 
his closest associates. . 

Similarly, if the AWOL prone man is en- 
couraged to take courses to increase his 
knowledge, such as USAFI courses or courses 
for advancement in rate his ability to under- 
stand orders is increased—he’!] need less extra 
explaining to get by. 

Church is apparently a steadying influence; 
therefore, consider ways to induce the AWOL 
prone man to go to church. 

Though the junior officer is the leader closest 
to the AWOL prone, and is most intimate with 
his prcblems, there is still much that can be 
done by the more senior officers in this Navy 
structure to reduce the factors which cause 
AWOLism. Consistent discipline, church-going 
exampie, encouragement to men to better their 
knowledge, paternalistic interest, a high stand- 
ard of personal conduct—all are elements of 
leadership which will contribute towards in- 
creasing the responsibility of each crew 
member. The exercise of patience and under- 
standing within the tightly knit military struc- 
ture will help provide a palatable organization 
for the democratic minded enlisted man. 

Although only slightly more than half of the 
prospective AWOL offenders are easily identi- 
fied in your organization the types of therapy 
(leadership skills) outlined above should strike 
home with the other AWOL prone men who are 
not so easily spotted. 

Leadership in combating AWOLism might 
best be described as the skill in human relations 
giving each individual a responsibility to his 
organization and a personal identity of which 
he is proud. 
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agh D}: TERMINATION OF STATUS OF “REENLISTMENT 
Al LOWANCES” RECEIVED AFTER 1 OCTOBER 1949— 
eil- Or March 30, 1955 the Comptroller General held that 
his “yr: enlistments in the uniformed services after October 





Seg 1, 1949, for which members received enlistment allow- 
Jer. an-es in lieu of reenlistment bonuses under the savings 
ctra prcvision in section 207 (d) of the Career Compensation 
Ac: of 1949 must be included in determining the number 
ace: of ~eenlistments for bonus computation purposes under 
OL, section 208 of said act.” 
“his decision concerns members who reenlisted after 
October 1, 1949, the effective date of the Career Com- 
sest peusation Act, who were members prior to October 12, 
with 1919, and who chose to take reenlistment “gratuity” as 
1 be provided by laws in effect prior to October 1, 1949. 
lavy Whether the payment should be regarded as a “re- 
ause enlistment allowance” (as the gratuity was termed 
oing prior to the Career Compensation Act) or as a “re- 
heir enlistment bonus” as defined in the 1949 Act became 
andi material upon a subsequent reenlistment. If considered 
f the former (as was uniformly determined by the serv- 
$0 ices) a greater bonus would be payable upon the subse- 
} in- quent reenlistment. As a result of the Comptroller’s 
crew decision many members are considered to be in an over- 
.der- paid status. 
truc- Consideration is being given to requesting reconsider- 
ation ation of that decision, at least insofar as concerns re- 
covery of payments heretofore made, or to seeking 
f the remedial legislation. CompGen Decision B-—121690, 
enti- 30 March 1955. 
Tapy § REPAYMENT OF DEATH GRATUITY BY BENE- 
trike [| FICIARY AFTER SERVICEMAN DECLARED DEAD, 
oO are RETURNS—“Enoch Arden” cases, both in fiction and 
in reality, give rise to perplexing problems, not only for 
night the individuals involved but also for service paymasters. 
tions For example, when an absent serviceman is declared 
o his dead under the provisions of the Missing Persons Act 
vhich the death gratuity, back pay and allowances and other 
monetary benefits are payable to the “widow” or other 
beneficiaries or heirs of the missing service member. If 
the member later is discovered to be alive, however, the 
recipient and member are concerned with whether re- 
payment will be required. The Comptroller General 
held that payment of the death gratuity and of arrears 
of pay and allowances under the Missing Persons Act, 
if legal and valid when made, are not required to be 
refunded by the payee when the member returns to 
military control and the death determination is can- 
ce'led. CompGen Decision B-120683, 1 April 1955. 
IRNAL 
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Prepared by the Pay and Allowances Branch 
Office of the Judge Advocate General 


APPLICABILITY OF DUAL COMPENSATION STAT- 
UTE TO OFFICERS RETIRED FOR PHYSICAL DIS- 
ABILITY CAUSED BY AN INSTRUMENTALITY OF 
WAR AND INCURRED DURING THE KOREAN CON- 
FLICT—In two decisions on May 4, 1955, the Comptroller 
General held that commissioned officers retired for phys- 
ical disability caused by an instrumentality of war and 
incurred during the period of the Korean conflict are 
covered by the exception contained in section 212 (b) of 
the Act of June 30, 1982 (5 U. S. C. 59a), the so-called 
dual compensation statute, and the $3,000 dual compen- 
sation prohibition against concurrent receipt of retired 
pay from a military service and from a Federal civil 
position is not applicable in their cases. 

In the latter decision it was also held that where it 
has been administratively determined that an officer’s 
disability resulting from action in the Korean conflict 
was incurred in combat such disability will be deemed 
to have been “incurred in combat with an enemy of the 
United States” within the purview of the dual com- 
pensation statute. 

In reaching the iatter conclusion the Comptroller 
General quoted at length from an opinion of this Office, 
dated November 14, 1951, and observed, “The approach 
to the question taken by the Judge Advocate General of 
the Navy is considered to be practical, realistic, and 
sound.” 

The result of these decisions is to afford equal treat- 
ment, insofar as concerns exemption to the so-called 
dual compensation statute, to officers disabled during 
the period of the Korean conflict as that granted to 
those disabled in World War II. CompGen Decision 
B-121777 and B-120868, 4 May 1955. 


ENTITLEMENT TO RETIRED PAY BASED ON THE 
PAY OF HIGHEST RANK IN WHICH HELD WHILE 
ON ACTIVE DUTY—On March 29, 1955, the Comptroller 
held that the rule announced by the Court of Claims in 
Alger v. United States, 126 Ct. Cl. 561, and in other 
similar cases decided in the Court of Claims, might be 
followed in the case of flag officers, as well as in the 
case of other officers below flag rank. Under that rule 
an officer retired prior to October 1, 1949, advanced on 
the retired list to the next higher rank by reason of 
combat commendation and recalled to active duty in 
that higher rank is entitled when released from active 
duty to have his retired pay computed from October 1, 
1949 on the basis of the pay of the highest rank in 
which he served satisfactorily on active duty. CompGen 
Decision B-106245, 29 March 1955. 
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APPLICATION OF DUAL COMPENSATION RESTRIC- 
TIONS TO RETIRED OFFICER EMPLOYED AS CON- 


SULTANT ON “WHEN ACTUALLY EMPLOYED” 
BASIS—On March 8, 1955, the Comptroller General held 
that a retired officer who is employed as consultant on 
‘‘when-actually-employed” basis with a regular fixed 
tour of duty of five days per week which qualified him 
for leave benefits under the Annual and Sick Leave Act 
of 1951 is considered as having a full-time civilian 
employment status notwithstanding compensation was 
stated on a daily rate basis, and, therefore, he is pre- 
cluded by the dual compensation limitation of section 
212 of the Economy Act of 1932 from receiving retired 
pay for non-workdays—Saturdays, Sundays, and holi- 
days—during his civilian service. 

In 31 Comp. Gen. 126 and 28 Comp. Gen. 381 it was 
held that the dual compensation restrictions in the 
case of an officer employed intermittently as a con- 
sultant on a time basis are applicable only on the days 
he receives compensation from his civilian position, and 
that on all other days, including Saturdays, Sundays, 
and holidays, he is entitled to receive retired pay. 
Conversely, it has been held (28 Comp Gen. 103) that 
retired officers who are regular, full-time employees on 
a 40-hour week are not entitled to receive retired pay 
on Saturdays, Sundays, or holidays. 

The rationale of these decisions is that when a retired 
officer is in fact employed in a federal civil position, 
on a regular, full-time basis, he will be completely sub- 
ject to the dual compensation restrictions regardless of 
the designation given his employment. CompGen 
Decision B—120421, 8 March 1955. 


APPLICABILITY OF DUAL COMPENSATION STAT- 
UTE TO RESERVES—As indicated in the January 1955 
issue of the JAG Journal p. 9, the Secretary of Defense 
has sought the advice of the Comptroller General on 
whether or to what extent the decision of the Court of 
Claims in Tanner v. United States, 129 Ct. Cl. 792 might 
be followed. In that case the Court of Claims held, 
contrary to decisions of the Comptroller General, that 
the restrictions contained in the so-called dual compen- 
sation statute do not apply so as to restrict the concur- 
rent receipt of retired pay and pay from a Federal civil 
position in the instance of Reserve officers of the Army 
and Air Force retired under Title III of the Act of 
June 29, 1948, as amended (Public Law 810—80th Con- 
gress) 

In reply dated April 21, 1955 the Comptroller General 
noted that judgment in the case had not yet become final, 
that the Attorney General might petition the Supreme 
Court for a writ of certiorari, and advised that final 
reply would be held in abeyance until the Tanner case 
has been finally litigated. Pending a definite reply from 
the Comptroller General the military services may not 
act to apply the rule of the Tanner case. 


RECOVERY OF ERRONEOUS PAYMENTS MADE TO 
A SERVICEMAN BY THE GOVERNMENT—In a 
lengthy decision on April 8, 1955 the Comptroller Gen- 
eral advised as to effect to be given the Act of July 15, 
1954 (68 Stat. 482), providing for administrative action 


. troller General held, as follows: 


to recover, by checkages of pay, debts due the United 
States by an employee of the government or a service 
member as the result of an erroneous payment to him, 
The statute was enacted to facilitate debt collection, by 
monthly installments, prior to formal audit action by 
the General Accounting Office. In summary, the Comp. 










“In determining the maximum amount that may be 
involuntarily withheld from the pay of military per- 
sonnel under the Act of July 15, 1954, * * *, the basic 
allowance for quarters should be used to the fullest 
extent to cover the class Q allotment, and only the bal- 
ance should be deducted from the basic pay, etc., before 
computing the two-thirds pay which is available for 
the debt reduction purposes. 

“Amounts due for travel allowances of officers end 
reimbursement of cost of transportation of dependents 
and household goods of both officers and enlisted men 
on separation or retirement may be set off against 
debts due the United States as a result of erroneous 
payments pursuant to the Act of July 15, 1954 *.* *, 

“Under the Act of May 22, 1928, which permits the 
remission of debts administratively determined to be 
due from enlisted members, only those debts due the 
United States which are not covered by the Act of July 
15, 1954 * * * may be remitted. 

“Under the Act of July 15, 1954 * * * only those 
lump-sum leave payments accruing under section 4 (¢) 
of the Armed Forces Leave Act of 1946 may be used to 
liquidate military personnel indebtedness resulting 
from erroneous payments. 

“The inactive pay of a service member is pay within 
the meaning of the Act of July 15, 1954 * * * and, 
therefore, the inactive duty pay of a service member is 
available to satisfy any indebtedness arising during 
either active or inactive duty. 

“The two-thirds limitation on the. amounts which, 
pursuant to the Act of July 15, 1954, may be deducted 
from the pay of members of the military services who 
are indebted to the government as a resuit of erroneous 
payments may be applied to the retired and retainer 
pay of members to satisfy an indebtedness which 
occurrei while on active duty. 

“While the Act of July 15, 1954 * * * provides that 
collection shall be effected over a period not greater 
than the anticipated period of active duty, decision is 
left to the administrative office whether and to what 
extent, an amount in excess of two-thirds of such pay 
shall be withheld in a particular case. 

“Inasmuch as the Act of July 15, 1954 * * * con- 
templates that the determinations of indebtedness be 
made while the debtor is a ‘member’ either on the active 
jist, or on the retired list, or of a reserve component, 
erroneous payments previously made to persons who 
were not members on the date of the Act and who sub- 
sequently do not become members are not covered by 

the Act; however, when such a determination has been 
made, the authority to collect by deductions from the 
payments specified in the Act continues even though the 
debtor ceases to be a ‘member’.” CompGen Decision 
B-121540, 8 April 1955. 





JAG JOURNAL 









A 


in. or 
oi st 
flicts 
rega. 
en fo: 
this 
misu 
the > 
juris 
fusin 
subj 
obta 
not | 
area 
juri 
the | 
in fe 
cont 
men 
erva 
If 
is lo 
bilit 
gral 
by c 
the 
ovel 
ate 
The 
the 
ovel 
sens 
enfe 
wit] 
tion 
8, C 
that 
gov 
law 
juri 
bot] 
the 


JUL 






ry be 


basic 
last 
: bal- 
efore 
> for 


| ond 
dents 
men 
ainst 
neous 
to 


s the 
to be 
e the 
July 


those 
4 (c) 
sed to 
ulting 


vithin 
' and, 
ber is 
uring 


which, 
lucted 
s who 
neous 
tainer 
which 


s that 
reater 
‘ion is 

what 
h pay 


* con- 
ess be 
active 
onent, 
s who 
10 sub- 
red by 
s been 
ym. the 
gh the 
ecision 


JRNAL 








JURISDICTION OVER FEDERAL 
RESERVATIONS 


Problems and Policies 
Lieutenant (jg) Victor A. von Rinteln, USNR 


HEN EXCLUSIVE JURISDICTION IS 

ACQUIRED over a naval installation 
ir order to enable personnel to escape the effects 
oi state taxation or for some other reason, con- 
flicts are likely to ensue with state authorities 
regarding matters such as public schools, law 
enforcement, and the right to vote. Because of 
this and because many commanding officers 
misunderstand the actual problems involved, 
the question of whether to acquire exclusive 
jurisdiction has become a complicated and con- 
fusing one. Basic to an understanding of this 
subject is the fact that when the United States 
obtains title to land for use by the Navy it does 
not automatically oust state authority over the 
areas concerned. Unless a cession of exclusive 
jurisdiction is obtained from the state in which 
the land is located, the laws of the state remain 
in force and the state courts and the local police 
continue their responsibility for law enforce- 
ment over the area occupied by the federal res- 
ervation. 

If the state in which a particular installation 
is located desires to free itself from all responsi- 
bility over the federally owned area, it may 
grant exclusive jurisdiction to the United States 
by cession or consent of its legislature. Should 
the state desire not to limit its own jurisdiction 
over the area, but permit federal courts to oper- 
ate there, it may grant concurrent jurisdiction. 
These terms are often loosely used. To say that 
the United States has exclusive jurisdiction 
over a reservation would indicate, in a strict 
sense, that only federal laws can apply and be 
enforced therein. .This term is synonymous 
with the power to exercise “exclusive legisla- 
tion” as that term is used in Article I, Section 
8, Clause 17 of the U. S. Constitution and means 
that the state has relinquished to the federal 
government all authority to enforce its own 
laws within the areas concerned. Concurrent 
jurisdiction, on the other hand, signifies that 
both the laws of the federal government and 
the laws of the state within which the federal 
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reservation is located are in full force and effect, 
and that each may enforce its laws through its 
law enforcement agencies and courts. In prac- 
tice a state may in its cession statute reserve 
certain powers to itself, such as taxation or the 
service of process and grant exclusive jurisdic- 
tion to the federal government over the activi- 
ties not reserved to the state. Congress has also 
by various statutory provisions curtailed the ex- 
tent of exclusive jurisdiction by authorizing the 
application of state laws to areas under exclu- 
sive federal jurisdiction. Motor fuel, sales, use, 
and personal income taxes may be levied in such 
areas by the states, and state laws apply for 
wrongful death or personal injury occurring 
within an area under exclusive federal jurisdic- 
tion, as do workmen’s compensation acts. 

The term “federal political jurisdiction” 
sometimes used in discussions of this subject 
matter is synonymous with “federal jurisdic- 
tion”. The word “enclave” is used to denote 
an area of exclusive federal jurisdiction located 
within a state. The Navy is not required by law 
to acquire jurisdiction over any federally owned 
lands which it uses, but Congress has provided 
that should the Secretary of the Navy deem it 
desirable he may accept whatever jurisdiction 
is offered by a state over lands located within 
its borders.' Although this law permits the 
Navy to accept jurisdiction over a naval reserva- 
tion on behalf of the federal government, the 
Navy does not by so doing increase its military 
control ; federal laws and federal courts and law 
enforcement agencies, however, are enabled to 
operate within the area concerned.? 


Military Control 


It must be recognized that even in cases where 
the United States obtains no political jurisdic- 
tion whatsoever, the instrumentalities of a state 
may not conduct themselves so as to interfere 





1, 34 U.S. C. 520, 40 U. S. C. 255. 
2. See Jurisdiction of Naval Reservations by LT John C. Roberts, 
USN, JAG Journal, July 1948, p. 8. 
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with the federal government’s constitutional use 
of its own property. State laws may be en- 
forced within a federal reservation only so long 
as they do not limit its free and adequate use 
for naval or other governmental purposes. This 
means that regardless of the jurisdictional stat- 
us of a naval installation, a commanding officer 
is free to provide all necessary security meas- 
ures. He may erect fences, restrict the admis- 
sion of visitors, regulate traffic and in all other 
ways exercise the necessary prerogatives of 
command. 

Acquisition of federal political jurisdiction 
does not give a commanding officer any addi- 
tional authority or increase his military control 
over his command. It does not affect the exer- 
cise of disciplinary powers over military per- 
sonnel under the Uniform Code of Military 
Justice, and over civilian employees as author- 
ized in Navy Civilian Personnel Instructions. 
Acquisition of jurisdiction does not confer any 
punishment power upon the commanding officer, 
nor dues it enable the prosecution of a civilian 
in a state or federal court for violation of a 
local order of a federal military authority.’ 
Illustrative of this distinction is the fact that the 
top security Atomic Energy Commission is no 
longer accepting exclusive jurisdiction over the 
extensive areas under its control and is at the 
present time endeavoring to return jurisdiction 
to those states from which it had previously 
acquired it. 

Law Enforcement 

Acquisition of exclusive jurisdiction by the 
United States eliminates the jurisdiction of 
state courts from within the federal area. This 
does not mean that state laws are entirely super- 
seded by federal law, but primarily that the 
federal judicial machinery is substituted for 
that of the state. Once jurisdiction is acquired, 
state criminal laws not in conflict with federal 
laws are made enforceable in federal courts by 
the Assimilative Crimes Act.* 

State civil laws in force at the time jurisdic- 
tion is acquired will continue to be enforced 
by the federal courts until such time as Congress 
enacts federal legislation covering the same 
subject. The occupant of a naval reservation 
frequently discovers that although virtually the 
same laws are in force as before exclusive 
jurisdiction was acquired, they are not always 
as readily enforceable. Unless an offender is 
subject to the provisions of the Uniform Code 


3. 3 DIGOPS, POSTS etc. § 23. 
4. 18 U. S. C. 12; discussed in The Assimilative Crimes Act by CDR 
R. E. Cummings, USN, JAG Journal, November 1952, p. 4. 
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of Military Justice or Navy Civilian Personnd @ in ' 

















Instructions, a commanding officer is powerless § P¢"S 
to punish infractions of his own regulation § ! & 
other than by taking up the offender’s auto § #” 3 
permit or some similar denial of privileges, and J ™'" 
the shore patrol has no greater authority to § 8"'* 
make an actual arrest of persons not subject Tr xe 


to the Uniform Code of Military Justice thin A 
does a private person. Moreover, federal cou:t- 








lvo 
houses are frequently at great distances from § y th 
the reservation and considerable inconvenience § , ar 
may be experienced in bringing an offender le § p .¢; 
fore the proper tribunal. Those who have civil al ¢ 
claims may find themselves similarly incon- § 4 ¢}; 
venienced.°® levy 
In some cases, the Navy appears to gain a rese 
psychological advantage in dealings with state § rec|iy 
authorities when exclusive jurisdiction is ac- § oe.) 
quired. Many commanding officers undoubtedly § ¢)-es 
consider the remoteness of federal courthouses, § 4 co 
as compared to those of the state, an advantage. J jzos5 
They seem to feel that by keeping courts ata § ¢ jj 
distance, the nuisance value of process servers J who 
should be diminished and by doing away with § othe 
state authority other local officials may decide Jj. 
to keep at a distance when they may otherwise § ,,.)q 
be tempted to intrude upon naval activities. § + 
This approach, however, overlooks the fact that, As. 
regardless of the jurisdictional status of the onl 
federal reservation, there are almost always = fe 
matters of mutual interest which make a con- the 
tinuing relationship between the Navy and local tho 
civilian authorities necessary. In addition, x 
most, if not all, of the states which allow the | 
United States to acquire exclusive jurisdiction is 
expressly reserve to themselves the right to aid 
serve process and, whether or not jurisdiction the: 
has been acquired, naval authorities remain int 
free to regulate the manner of service and the et 
admission of any state official as required by ow 
security or other military considerations. An- im 
other factor in this connection is that many Un: 
naval installations are made up of more than § ,,.,. 
one tract of land each of which may have been tha 
acquired at a different time. Prior to World > 
War II, exclusive jurisdiction was almost al- te 
ways obtained. Since the end of that war, how- . 
ever, many state legislatures have adopted § **! 
restrictive cession statutes which give only par- | “% 
tial or concurrent jurisdiction to the United } ha 
States. As a consequence, a single naval reser- § OV 
vation may be made up of several areas of vary- § "e 
5. BuDocks Instruction 11101.6 of, 17 October 1952 contains a thorough Wh 








discussion of these problems.’ Although it. references itself par- 
ticularly to housing areas, this is recommended reading for anyone 
with jurisdictional troubles. The topic Posts, Bases, etc. of the 
Digest of Opinions summarizes current JAG opinions concerned 
with jurisdiction over Naval reservations. 
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ing types of jurisdiction. The trouble and ex- 
pense involved in a sharply contested law suit 
of establishing the exact jurisdiction in which 
an alleged cause of action occurred would in 
many instances cause a claimant to abandon 
suit. 

T: xation 


At the present time the most serious problems 
i) volving exclusive jurisdiction are concerned 
w th state taxation of civilian and military per- 
s anel residing on federal military reservations. 
B cause state laws as such have no effect within 
al. area over which the United States enjoys 
e.clusive jurisdiction, the states are unable to 
levy taxes within these areas unless the state 
reserves the right of taxation at the time it 
relinquishes its jurisdiction, or unless the fed- 
eral government permits state taxation. Con- 
gress has already consented to state taxation to 
a considerable extent. The Buck Act °* author- 
izes the States and the District of Columbia to 
collect sales, use, and income taxes from persons 
who reside or complete transactions for gain or 
otherwise within any federal reservation. It 
has also consented to taxation of motor fuel 
sold in federal areas so long as such fuels are 
not for the exclusive use of the United States.’ 
As a consequence of this consent, virtually the 
only kinds of taxation to which the occupant of 
a federal enclave becomes immune by reason of 
the acquisition of exclusive jurisdiction are 
those of real and personal property.® 

Not all states tax personal property, and few 
personal property tax laws are burdensome 
upon the average taxpayer. The chief juris- 
dictional problem involving state taxation, 
therefore, concerns real property taxes. It 
seems strange that a state can levy real prop- 
erty taxes upon areas where the United States 
owns alloftheland. The doctrine of sovereign 
immunity prevents the direct taxation of the 
United States and its property. Although the 
various state taxing authorities complain loudly 
that the large real estate holdings of the fed- 
eral government have seriously reduced their 
taxable basis, and in some cases Congress has 
agreed to make limited payments in lieu of 
taxes, it has not yielded so far to the demands 
that the states be permitted to tax all federally 
owned real property lying within their bound- 
ries. However, the unique provisions of the 
Wherry Act have opened an avenue of attack 


6. 4 U. S. C. 105-108. 

7.4 U.S. C. 104. 

8. State and Local Taxation of Service Personnel by CDR Jerry R. 
Siefert, USN, JAG Journal, February 1955, p. 3. 
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for state tax agencies against the civilian spon- 
sors of Title VIII Housing. Most of these proj- 
ects are leased to civilian contractors who build 
and operate the housing under contract with 
the United States. Many local courts have 
managed to construe the Wherry Act so as to 
permit state taxation of this civilian leasehold 
interest. As a result of this taxation the cost 
of Title VIII Housing has in many states been 
increased substantially. The net increase varies 
from $1 a month per unit in one state to a high 
in another state of $28 a month per unit, with 
the more usual increase being somewhere in 
between these figures. Usually, these taxes 
cannot be absorbed within the relatively small 
profit margins of the sponsors, and the net result 
is to increase the rent paid by personnel occupy- 
ing this type of housing unit. Generally taxa- 
tion of Title VIII Housing can be avoided if it is 
located within an area over which the state has 
no jurisdiction. The high cost of housing at 
naval stations and the substantial savings to be 
effected by naval personnel, therefore, make it 
desirable to locate civilian sponsored Title VIII 
Housing projects in areas over which the United 
States has exclusive jurisdiction, whenever it 
is possible to do so.® 
But the chain of events, and of problems, does 
not cease with the acquisition of exclusive juris- 
diction. In most states, real property taxation 
is the main support of public schools and few 
states are likely to allow children in their 
schoo!s whose parents are exempt from con- 
tributing to the support of the local public 
school system. At some installations arrange- 
ments have been made whereby public schools 
are reimbursed for the expense of educating 
children of service personnel. However, it has 
not been found possible, nor is it necessarily 
desirable, to make such an arrangement at every 
station. At a naval installation located in one 
state which does not permit the federal govern- 
ment to acquire exclusive jurisdiction, Title 
VIII Housing was bargained for and built on 
a contract in which the rental basis was cal- 
culated so as to take into account the low taxes 
existing in the undeveloped area in which the 
installation is located. Upon occupancy of the 





9. However, two recent decisions have held Wherry Act Housing 
projects subject to state taxation even though located in in areas 
over which the United States has exclusive jurisdiction. Sheridan- 
ville v. Borough of Wrightstown, 125 Fed. Supp. 743 (D. C. N. J. 
1954); Meade Heights, Inc. v. State Tax Commission, 95 A2d 280 
(Md 1953). These cases cite the Leasing Act (10 USC 1270) and 


the Wherry Act (12 USC 1748). It is, as yet, too early to ascertain 
the full effect of these decisions upon Title VIII projects in other 
states, and housing officials are continuing in their efforts to locate 
them in areas of exclusive jurisdiction. 
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housing project it became necessary to find 
public schools which could accommodate all of 
the children of the personnel living there. An 
arrangement was made between the Navy and 
local civilian authorities to substitute a munici- 
pal school district for the one of the county in 
which the project is located, so that these 
children could attend the larger schools in 
town. As a consequence the much higher real 
property tax of the new school district was 
levied egainst the Title VIII Housing sponsor 
who immediately petitioned for a compensating 
increase in rentals. In this case, personnel 
occupying the housing project protested any 
increase in the rent paid by them. The Navy 
feels that a moral obligation exists to safeguard 
the sponsor’s investment, but, so far, this peti- 
tion is still awaiting final action. 

In addition to this, personnel residing on a 
naval reservation have to deal with the “civil 
rights” problems of access to courts and voting. 
The first of these has already been discussed 
above. The voting problem has become increas- 
ingly more important in recent years. The leg- 
islature of each state prescribes the qualifica- 
tions of voters. The general practice is that an 
occupant of a federal enclave is unable to vote, 
even if he is otherwise qualified under state 
voting laws. The reason for this is that he 


cannot be counted as a resident of the state in 
which the naval installation at which he is sta- 


tioned is located because the state has no juris- 
diction over the area within which he lives. The 
fact that Congress has consented to such a large 
degree of state taxation has prompted the com- 
plaint from personnel living in areas of exclu- 
sive federal jurisdiction that they are being 
made subject to “taxation without representa- 
tion.” This criticism has in turn brought about 
a large scale reevaluation of the voting rights 
of those who live in these areas and in some 
states the liberalization of state voting laws, 
where possible, to permit many individuals who 
were previously prevented from voting to par- 
ticipate in local elections. In addition, in at 
least two states the courts have held that exclu- 
sive jurisdiction will not prevent an otherwise 
qualified individual from voting or running for 
public office.” 


Policy 


At present the various departments and agen- 
cies of the federal government have no common 
policy regarding the acquisition or retention of 
political jurisdiction. As mentioned above, the 


10. Arapajolu v. McManamin, 429 P. 2d 318; Adams vy. Londeree, 
83 S. E. 2d 127. 
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Atomic Energy Commission appears to have 
adopted a policy of retroceding jurisdiction to 
the states. The military departments, on the 
other hand, generally seek the maximum juris- 
diction obtainable under state laws. Yet there 
is by no means a uniform policy among the 
armed service. In one state where the Arniy 
made large land acquisitions during World War 
II, it has taken the position that it did not obtain 
exclusive jurisdiction prior to 1947 when tie 
state amended its laws so as to provide for con- 
current jurisdiction only. The Air Force which 
has succeeded to Army control over certain of 
these lands maintains that exclusive jurisdic- 
tion was effectively accepted by the Secretary of 
War in 1944. In this legal argument the State 
Attorney General, contrary to the established 
practice in such cases, supports the position of 
the Air Force that the state has no jurisdiction 
over the lands concerned. 

Eariy in 1953, Senator Butler of Maryland 
introduced a bill in Congress providing for 
retrocession of exclusive political jurisdiction 
over all federally owned lands throughout the 
United States. This bill is still pending and is 
presently being reviewed within the Depart- 
ment of Defense. In the meantime, a study has 
been instituted within the various executive 
departments and agencies concerned, with a 
view to adopting a common policy on the ques- 
tion of federal and state jurisdiction over fed- 
erally owned lands. At this time it appears 
that this study wil be very thorough and that 
unlike previous discussions of this subject, defi- 
nite decisions of policy affecting the problems 
menticned here will result. These include the 
possibility of recommendations being made for 
legislation by Congress where this is deemed 
feasible. Itis unlikely, however, that any effec- 
tive action can be undertaken by the federal 
government acting alone which will put an end 
to all conflicts between federal and state au- 
thorities involving political jurisdiction over 
federally owned lands. Before a comprehen- 
sive solution can be reached to these problems, 
the close cooperation of the federal and state 
governments will be necessary. 


Conclusion 


In each state where there are naval reserva- 
tions, one or more of the problems mentioned 
here arises in a greater or lesser degree. In 
some states where there is no substantial tax on 
personal property and where there is either no 
Title VIII Housing, or the local courts have not 
yet found this type of housing project to be 
subject to the local real property taxes, it is 
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undoubtedly advantageous for personnel that 
the United States refrain from acquiring any 
type of jurisdiction greater than concurrent. 
However, should such property either through 
state statute or the decisions of local courts be- 
come liable to taxation at some future date 
when the state may not permit the acquisition 
of exclusive jurisdiction, the Navy may find its 
personnel obliged to bear the burden of such 
taxation. On the other hand, it has been sug- 


gested that Congress may amend the Wherry 
Act so as to prevent state taxation of this type 
of housing project. Should this happen, the 
major justification being argued at present in 
support of the acquisition of exclusive jurisdic- 
tion will be removed. Even if this is done, how- 
ever, each acquisition must continue to be con- 
sidered on its own merits until such time as 
uniform policies and laws may be established 
by both the federal and state governments. 





CMR Digests 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





APPOINTED DEFENSE COUNSEL—An enlisted man may act as the 
individual defense counsel for an accused, at his request, but he 
cannot be properly made the appointed defense counsel. 

@ The accused was tried and convicted of a violation of 
Article 92, UCMJ by a special court-martial. After a 
plea of guilty the accused was sentenced to a bad-con- 
duct discharge, forfeiture of $60 a month for two 
months, and confinement at hard labor for three months. 
The findings and sentence were approved by a board of 
review and the Court of Military Appeals granted re- 
view “to consider whether the apointment of an enlisted 
man as defense counsel was erroneous and prejudicial 
to the rights of the accused.” 

The record of trial showed that a Marine First Lieu- 
tenant had been apointed and also acted as the trial 
counsel. It showed that a Chief Machinist Mate was 
appointed and acted as the defense counsel. Evidence 
outside the record, considered by the board of review, 
indicated that this defense counsel had been requested 
by the accused. 

The Court of Military Appeals pointed out that al- 
though enlisted men may act as defense counsel, if re- 
quested by the accused, they are not eligible to be ap- 
appointed as such by the convening authority. It con- 
cluded, therefore, that it was error to appoint the Chief 
Machinist Mate to this position. This error was ag- 
gravated, the Court continued, by a violation of Article 
38 (6), UCMJ which provides that if the accused desires 
to have counsel of his own selection the duly appointed 
defense counsel “shall, if the accused so desires, act as 
his associate counsel; otherwise [he] shall be excused by 
the president of the eourt.” The Court determined that 
in this case even if the accused did specifically desire 
this particular enlisted man to act as his individual 
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counsel he was deprived of the assistance of an officer 
who should have been appointed to defend him. This 
being a substantial right, in the Court’s opinion, it or- 
dered a rehearing. U.S. v. Long., 5 USCMA 572, 18 
CMR 196. 


BOARD OF REVIEW—A board of review does not have the power 
to change a sentence of dismissal from the service to a loss of 
numbers. 


@ The eccused, a Navy lieutenant, was charged and 
convicted of assaulting a shore patrolman in the execu- 
tion of his office and of being drunk and disorderly in 
station. He was sentenced to be dismissed from the 
service. This sentence was approved by the convening 
suthority, but a board of review was of the opinion that 
the sentence was inappropriate for the crimes proven. 
It commuted the sentence to a loss of 200 unrestricted 
numbers. The Judge Advocate General certified the 
case to the Court of Military Appeals to determine 
whether or not a board of review has the power to reduce 
a sentence of dismissal to a loss of numbers. 

The Court of Military Appeals extensively reviewed 
the historical precedents concerning the distinction be- 
tween mitigation and commutation. In this respect it 
stated: 

“Summing up our review of the enactments prior to 
the effective date of the Uniform Code of Military Jus- 
tice, we find in all the Congressional enactments and in 
all the military precedents a clear recognition of the 
aifference between the power to commute and the 
authority to mitigate. Furthermore, we find that in 
both the Army and Navy enactments Congress con- 
sistently expressed its intent not to blend the two into 
one. Throughout the various changes in the laws, it 
maintained the difference by granting to officers inferior 
to a Secretary of a Department only the power to reduce 
or mitigate sentences, and at the same time gave to the 
President or to the Secretary of the Navy the authority 
to commute or change their nature. A thorough re- 
search of the various Congressional acts will establish 
that at no time has any officer inferior to the President 
or his specific designee, in cases prosecuted under the 
Articles of War, or the Secretary of the Navy, in cases 
tried pursuant to the Articles for the Government of the 
Navy, ever been authorized to change the nature of a 
sentence of death or dismissal. * * *” 
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In reviewing the Uniform Code provisions in relation 
to the power to commute sentences the Court determined 
that there was a “deliberate and calculated” use of terms 
to mark out a distinction between the powers given to 
the President and the Secretary of a Department, in 
this regard, which were not delegated to a board of 
review. 

Several authorities, including the U. S. Supreme 
Court, have expressed the view that changing a dis- 
missal to a loss of numbers can be treated as either 
mitigation or commutation. The Court of Military Ap- 
peals concluded, however, that a board of review cannot 
change the form of punishment in a sentence, but is 
restricted to a reduction in kind. Furthermore, since a 
dismissal is not a divisible sentence it cannot be reduced 
without being remitted. U.S. v. Goodwin, 5 USCMA 
647, 18 CMR 271. 

Note: The Secretary of the Navy commuted the dis- 
missal in this case to a loss of 200 unrestricted numbers. 


IMPEACHMENT—An accused who has exercised his right to testify 
in his own behalf cannot be impeached while on the witness stand 
by the use of previous convictions or other acts of misconduct unless 
they involve moral turpitude or otherwise affect his credibility. 


@ The accused, an airman third class, while on trial 
for using disrespectful language to a noncommissioned 
officer and failing to obey a lawful order of a noncom- 
missioned officer took the stand to testify in his own 
behalf. The trial counsel in his cross-examination of 
the accused asked him whether he had ever been tried 
by a court-martial. The defense counsel objected to 
the question, but he was overruled. In the accused’s 
response to the question he indicated that he had been 
tried and convicted previously by a court-martial of 
the same offenses for which he was on trial in the 
instant case. 

The court-martial found the accused guilty of both 
offenses. The convening authority approved the con- 
viction, but the supervisory authority set aside the 
conviction of failure to obey a lawful order in an effort 
to correct what he considered error on the part of the 
trial counsel as to that offense. A board of review 
affirmed the findings as approved by the supervisory 
authority. The Court of Military Appeals “granted the 
accused’s petition for review to determine whether 
cross-examination as to the other offense was error, and 
if so, was it prejudicial to his substantial rights.” 

The Court pointed out that once an accused takes the 
witness stand he may be assailed by every proper means 
and “[n]Jeither reason, experience, nor good judgment 
dictates the pampering of individuals charged with the 
commission of a crime.” Nevertheless, the Court was 
of the opinion that the trial counsel had gone too far 
in this case. It agreed that there appeared to be some 
conflict in the Manual on this point between paragraphs 
1496 and 153b (2) (b). The Court stated, however, 
that, “[b]Joth make it clear, that the ‘conviction’ or 
‘acts of misconduct’ must involve moral turpitude or be 


such ‘as otherwise to affect his credibility’.” Since 


neither of these offenses involved moral turpitude, nor 
were the penalties for them in the felony class (one 
year or over) and since they had no relationship to 
the worthiness of belief of the accused the Court con- 
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cluded that it was error to allow cross-examination on 
them. In considering the amount of prejudice involved 
the Court determined that the government’s case was 
not so overpowering so as to reduce this error to the 
“inconsequential variety.” Nor did it feel that the 
error was confined to the offense set aside by the super- 
visory authority. Therefore the decision of the board 
of review was reversed. U.S. v. Gibson, 5 USCVA 
699, 18 CMR 323. 


COURTS-MARTIAL—An accused has a right to be tried by a court- 
martial composed of bers appointed by the convening author- 
ity not lawfully absent or excused. 


@ The orders appointing the court-martial which tried 
the accused named fourteen officers as members, but or ly 
seven were present for the trial of the case. The <e- 
fense counsel made a motion to dismiss the charges on 
the ground that the court-martial had been improperly 
convened. An out-of-court hearing was held by the law 
officer and the evidence brought forward at that time 
indicated that the convening authority normally ap- 
pointed an unusually large membership on general 
courts-martial, but that it was understood that not all 
the members would be called on to sit at one time. 
Apparently to equalize the work load, the staff judge 
advocate or his executive officer would select those who 
were to sit at any particular trial. This motion made 
by the defense counsel was denied. Thereafter, the 
accused pleaded not-guilty, but was found guilty of one 
of the charges against him. The conviction was af- 
firmed by the convening authority and a board of review. 

On appeal to the Court of Military Appeals, this same 
objection concerning the alleged improper convening of 
the court-martial was raised. The Court was of the 
opinion that prejudicial error had occurred because only 
the convening authority has the power to excuse mem- 
bers from their duty on the court to which they have 
been assigned. The accused has a right, the Court 
pointed out, to be tried by the court as selected by the 
convening authority and not lawfuily absent or excused. 
If no objection is raised prior to the plea to the absence 
of certain members, however, this right is waived. [This 
assumes, of course, that the minimum number is present] 

Judge Brosman instructed that the same result that 
was sought in an improper way here could have been. 
accomplished by appointing two courts and then alter- 
nating the reference of cases to them. Also, he was of 
the opinion that there was no objection to a convening 
authority delegating to his staff judge advocate the 
authority to excuse members from sitting on a court for 
good cause. U.S. v. Allen, 5 USCMA 626, 18 CMR 250. 


MORAL TURPITUDE—The offense of wrongfully using a pass with 
intent to deceive involves moral turpitude and any witness who 
has been previously convicted of such an offense may be cross- 
examined on it to impeach his credibility. 





FELONY—A felony in military law is an offense punishable by 
confinement in excess of one year or one for which a dishonorable 
discharge may be imposed. 


@ During the trial of the accused by general court- 
martial for aggravated assault the accused took the 
stand in his own defense. The trial counsel on cross- 
examination questioned him about having been previ- 
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ously convicted of the offense of wrongfully using a pass 
with intent to deceive. The defense counsel objected 
thet this offense was not a proper subject for cross- 
exsmination since it did not involve moral turpitude. 
This objection was overruled by the law officer. The 
accused was convicted and the findings of guilty were 
aff med by the convening authority and a board of 
re\ iew. 

Jn appeal to the Court of Military Appeals the same 
obiection made by the defense counsel at the trial 
w:s raised. In discussing this matter the Court pointed 
ou that the phrase “moral turpitude” has been one 
fr‘quently used in statutes, but has never been accu- 
ra‘ely or precisely defined. The Courts have agreed, 


however, that offenses involving criminal fraud involve. 


“n oral turpitude.” Although the offense in question 
involved an intent to deceive, the Court was of the 
opinion that this was not any less “contrary to com- 
munity standards of honesty and good morals.” There- 
fore it was held that this offense of wrongfully using 
a pass with intent to deceive did involve “moral turpi- 
tude” and was a proper subject for cross-examination. 

Another proper basis for the impeachment of a wit- 
ness, the Court pointed out, is the conviction of a felony. 
Although some courts hold that all felonies involve 
“moral turpitude,” the Court of Military Appeals de- 
termined that regardless of this, the conviction of a 
felony does affect the credibility of a witness so it is 
admissible for impeachment purposes on this ground 
under paragraph 153b (2) (6b) of the Manual. The 
Court adopted the federal court definition of a felony 
which is an offense punishable by more than one year’s 
confinement. Furthermore, for military law, the Court 
was of the opinion that “an offense serious enough to 
bear the stigma of a dishonorable discharge possesses 
the seriousness of a felony, and as well bears a heavy 
content of moral turpitude.” 

A final argument was advanced to the effect that 
even though this previous offense may have been admis- 
sible for impeachment purposes under proper circum- 
stances, since it was tried by a summary court-martial it 
should be inadmissible. The Court rejected this conten- 
tion because it could find no such distinction in the Code 
or Manual between the “three kinds of courts-martial.” 
Although the Court agreed that such serious offenses 
will not normally be tried by summary courts-martial 
there is no legal objection to doing so. U.S. v. Moore, 
5 USCMA 687, 18 CMR 3811. 


CONFESSIONS—Once admitted into evidence in a general court- 
martial by a law officer, a confession can only be rejected by the 
court-members, in their determination of the guilt or innocence 
of the accused, for untrustworthiness and not for lack of volun- 
tariness alone. 


@ During the trial of the accused for larceny, the 
voluntariness of his confession introduced into evidence 


was drawn in question by the defense counsel. The law 
officer admitted the confession and the accused was 
subsequently convicted of larceny, as charged. 

On appeal to the Court of Military Appeals, it was 
urged that the instruction of the law officer “relating 
to the confession was deficient in that it did not make 
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clear to the court that, if its members found the con- 
fession to have been an involuntary one, then they must 
disregard it.” 

The Court took this occasion to discuss in detail the 
principles surrounding the introduction of confessions 
in courts-martial. It was noted that: “military law 
has tended to focus on the untrustworthiness aspect of 
involuntary confessions—that is to say, on whether in 
a particular case there existed coercion, undue influence, 
or improper inducement of a sort likely to lead an in- 
nocent man to imperil himself by confession to a crime 
he did not commit. * * * However, attention has also 
been given in the law of the military establishment to a 
protection of the privilege against self-incrimination. 
The warning requirements of Article 31 (b) further this 
objective, as well as that of precluding the admission of 
statements which, by reason of the possibility of involun- 
tariness, are untrustworthy.” 

The Court determined that paragraph 140a, MCM, 
1951 “only imperfectly embodies the intendment of the 
Code.” The law officer, in the Court’s opinion, is to 
rule finally on the question of admissibility of the con- 
fession. This means, of course, he must determine vol- 
untariness. The Court pointed out that this question 
is not to be resubmitted to the court members by the 
law officer, but they must be instructed that they are 
free to disregard the confession in part or completely if 
they find it untrustworthy. 

In the instant case, the Court held there was no 
prejudicial error since the law officer informed the Court 
“that the weight and credibility of [the confession] 
were for its members to determine.” The most damag- 
ing part of the accused’s case was that the defense 
counsel failed to object to these instructions as given 
by the law officer. This, the Court stated, “is fatal to 
the present assertion of prejudice.” U. S. v. Dykes, 
5 USCMA 735, 19 CMR 31. 


BULLETIN BOARD... 


Continued from page 2 








ADMINISTRATIVE DIVISION 


The Office of the Judge Advocate General last month 
marked the seventy-fifth anniversary of the passage 
by the Congress of the Act of June 8, 1880 (21 Stat. 
164; 5 U. S. C. 428) by which the Office was created. 
The occasion was noted by the following exchange 
of correspondence between the Secretary and the Judge 
Advocate General. 


THE SECRETARY OF THE NAVY, 
Washington, June 7, 1955. 

DEAR ADMIRAL NUNN: It gives me great pleasure to 
send you and the Office of the Judge Advocate General 
my congratulations and best wishes upon its 75th anni- 
versary on 8 June 1955. This is a wonderful occasion 
for you and all of the fine officers and people in your 
office. 

I am sure the Office of the Judge Advocate General 
will display in the days ahead the same fine spirit of 
service to the U. S. Navy that it has shown in the past. 

Cordially, , 
CHARLES S. THOMAS. 
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OFFICE OF THE JUDGE ADVOCATE GENERAL, 
Navy DEPARTMENT, 
Washington, D. C., June 8, 1955. 

My Dear Mr. SECRETARY: Please accept my sincere 
thanks and those of all the personnel of this office for 
your very kind letter of June 7th. Your congratula- 
tions and best wishes upon the occasion of the 75th anni- 
versary of the Office of the Judge Advocate General, 
which occurs today, have been deeply appreciated. 

During my service as Judge Advocate General, I 
have observed with considerable pride the highest 
standards of professional competency and a splendid 
spirit of loyalty, integrity and devotion to duty on the 
part of all personnel associated with this office. I am 
certain that your expression of confidence will serve 
as a continuing incentive to all who are now or may 
later be associated with the Office of the Judge Advocate 
General. 

Cordially yours, 
IrA H. NUNN, 
Rear Admiral, U. S. Navy 





The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued after 19 May 1955. 





CDR Theodore J. Abercrombie, USN from COMNAV- 
MARIANAS to CNAVANTRA. 

CDR Howard Brandenburg, USN from COM 9 to JAG. 

LCDR Roger L. Burum, USN from JAG to MSTS, 
Pacific. 

LCDR Harold E. Byrd, USNR from COM 5 to COM- 
AIRLANT. 

CDR Geoffrey E. Carlisle, USN from JAG to COM- 
CRUDESPAC. 

CDR Enser W. Cole, USN from JAG to MSTS, London. 

LT Harland B. Cope, USNR from NAVSTA, GTMO to 
AFSWP, Sandia Base. 

CAPT Peter V. Dabbieri, USN from JAG to COMNAV- 
MARIANAS. 

LT Robert E. Dunne, USN from COM 38 to PRNC. 

CAPT Robert A. Fitch, USN from COM 14 to SAC- 
LANT. 

CDR Louis S. Gard, USN from NATTC, Jacksonvile, 
Fla., to JAG. 

LCDR William A. Grover, USNR from PRNC to COM 5. 

LCDR Oliver B. James, Jr... USNR from COMAIR- 
LANT to COM 11. 

LCDR Alvin C. Johnston, USNR from JAG to COM- 
SERLANT. 

LT Frank S. Johnston, USN from BUPERS to COM- 
NAVFE. 


LCDR George R. Kennedy, USNR from COMNAVFE 
to COM 3. 


LCDR Charles A. Kopp, Jr., USNR from COM 6 to 
COMNAVMARIANAS. 


CDR Norman G. Lancaster, USN from COMCRUDES- 
PAC to NAVSTA, Subic Bay. 


CDR Frank W. Lowe, USN from SUBBASE, New Lon- 
don, to NTC, Bainbridge. 
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CDR James N. Martin, USN from COMSERLANT t 
NATTC, Jacksonville. 

CDR Norris L. McComb, USN from NTC, Bainbricge 
to COM 1. 

CDR Craig McKee, USN from COM 12 to COMSER. 
PAC. 

CDR Robert F. Milota, USN from JAG to NAVBASE, 
Newport, R. I. 

CAPT Joe H. Munster, Jr., USN from JAG to COM i3, 

LT Frank A. Nelson, USN from AFSWP, Sandia Buse 
to COM 11. 

CDR Edwin H. Nichols, USN from COM 4 to JAG. 

CAPT John Owen, USN from JAG to COM 14. 

LCDR Joseph A. Regan, USN from NAAS, Kingsville, 
Texas, to COM 12. 

CAPT William R. Sheeley, USN from COM 12 to JAG. 

LCDR Richard K. Stacer, USNR from COMSIXTHFLT 
to COM 13. 

CDR Henry E. Staley, USN from NAVBASE, Newport, 
R. L., to COMBATCRULANT. 

CDR George F. Stearns, USN from CINCNELM to 
COM 4. 

CDR Kenneth F. Williams, USNR from COM 11 to 
NAS, Barber’s Point. 

CAPT Curtis T. Youngblood, USN from COM 13 to 
CINCNELM. 


REGULATIONS BRANCH 


The 1955 Naval Supplement to the Manual for Courts- 
Martial, United States, 1951, which will supersede the 
1951 Supplement, effective 1 October 1955, was approved 
by the Secretary of the Navy for the President on 9 
June 1955. As soon as it is printed, it will be dis- 
tributed. Advance copies are unavailable. Proceedings 
begun before 1 October 1955 shall be conducted in 
accordance with the 1951 Supplement. 


INVESTIGATIONS BRANCH 


The 1955 Naval Supplement to the Manual for Courts- 
Martial, United States, 1951, provides for the use of 
Injury Report Form (NAVJAG-486) for “not miscon- 
duct” and “in line of duty” determiations in certain 
cases in which there is no doubt but that the finding 
will be “not misconduct” and “in line of duty.” These 
forms can be drawn from installations carrying DD 
forms used in courts-martial. The new form shall be 
used only on and after 1 October 1955, the effective date 
of the new Naval Supplement. Strict compliance with 
the provisions of Chapter IV of the Supplement will be 
required in the use of the new Injury Report Form. 


JAG JOURNAL BRANCH 


The following comments concerning the article on 
“Absenteeism” written by Captain W. J. Catlett, U. S. 
Navy, and published in the February JAG Journal at 


page 11 have been received. Because of the great im- 
portance of this subject to the naval service, these 
remarks are being printed in full. 

“T have read Captain W. J. CATLETT’s article in the 
February “JAG JOURNAL” on “Absenteeism” with a 
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great deal of interest. It must have likewise attracted 
the attention of many other Journal readers, particu- 
larly those directly concerned with this problem. 

“The Captain’s Positive AWOL counterattack is much 
toc optimistic for an Atlantic Fleet carrier due to our 
everchanging personnel situation and the long working 
hours of the men when operating. 

‘My policy closely parallels Captain CATLETT’s 
nezative policy in curbing AOLism. I am inclined to 
be more lenient with first offenders and believe that this 
pays dividends. The absentee’s reputation with his 
Division Officer and/or supervising petty officer is an 
in portant consideration in influencing my decision. In 
further pursuit of the curbing of ‘AOLism’ wide pro- 
mulgation of the punitive action taken is most impor- 
tait. It is bound to have a deterrent effect on the 
in lividual contemplating going AWOL. 

‘Important methods of combatting AOLism are in- 
struction of the men and close supervision by the division 
ofi.cers. These are undoubtedly in effect on Captain 
CATLETT’s.ship but no mention is made of them in his 
article and I consider them to be important; that is the 
purpose of this letter! 

“As a part of the indoctrination of new men aboard, 
the legal officer talks to the men on the disciplinary 
systems in use, and on some aspects of the Uniform 
Code. He explains the punishment mechanisms as such, 
discouraging the idea that a good sea lawyer can frus- 
trate the workings of the system. Punitive measures 
are, to some extent, of course, machine-like in their 
operation; they seem to inexorably grind out a measure 
ef grief for the offender; be the punishment what it 
may, the system does not care. In contrast, the division 
officer injects that human factor which discourages any 
further contact with the disciplinary system. The in- 
terest and supervision shown by the division officer 
complements the impersonal efficiency which character- 
izes much of the routine shipboard judicial and non- 
judicial procedure. 

“The division officers of my ship are expected to 
handle their men with the problem of absenteeism in 
mind. They are able to insure that routine safeguards 
against AOL are never relaxed. The request for out- 
of-bounds travel on liberty is given careful consideration 
as to distance and available modes of transportation. 
The officers are wary in handling liberty and leave for 
men with family troubles. A worthy special request is 
a challenge for the division officer, and not an early- 
evening nuisance-request for a signature. The chal- 
lenge cf weighing probabilities, of measuring the 
demands of the service against the requests of the 
serviceman, is vastly important to the success enjoyed 
by my officers in combatting absenteeism. One or two 
well-timed words by the division officer, on station with 
his men aboard ship, can impress and instruct with 
greater effect than a volume of meritorious propaganda 
on the evils of absenteeism. Find out when the last bus 
leaves for the base; then climb aboard the next-to-the- 
last one; If you’re traveling by air, be sure to carry an 
extra schedule, a train schedule, that is; such are the 
common sense counsellings which really reach the man. 
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“The officers know how much of their instruction is 
taking effect. They know human behavior, for leader- 
ship demands that they study it well. For these rea- 
sons, as I mentioned earlier, J am very much interested 
in the division officer’s remarks during the conduct of 
Captains Mast. 

“In summation I feel that the punitive measures de- 
scribed by Captain CATLETT, and the additional pre- 
ventive measures, both deterrent and instructive, out- 
lined above, may combine to move us closer still to a 
solution of the problem of absenteeism.” 

CAPTAIN S. J. LAWRENCE, U. S. NAVY 
COMMANDING OFFICER, U. S. S. SIBONEY (CVE 112) 





“T have recently completed reading the article on 
Absenteeism by Captain W. J. Catlett, USN in the 
February 1955 issue of the JAG Journal, and I am some- 
what disturbed by some of the statements made in the 
article and the implications of those statements. 

“T have reference particularly to the 5th sentence of 
the first paragraph on page 12, which states ‘* * * but 
20 were SA’s or FA’s of which 50% were in the Group 
IV GCT rating who had bilged out of Class “A” schools 
for inaptitude and/or conduct.’ Such a statement can 
be misleading since it implies that Class ‘A’ school attri- 
tion may be a major problem with regard to Group IV 
GCT men, whereas hardly any Group IV GCT men 
qualify for Class ‘A’ school and very few actually at- 
tend. For example, the minimum GCT requirement for 
selection to Class ‘A’ school is approximately 45, while 
the maximum GCT score of men who are regarded as 
being Group IV is 41. Actually I think that the whole 
concept of Group IV GCT men is one which is not clearly 
or uniformly understood by all concerned. 

“The entire article appears to have a definite bias 
against the Group IV GCT man. This is especially 
evident when one considers the author’s statement in 
his concluding paragraph of the article, and might be 
a tenable position to take with regard to such person- 
nel—if the Navy was not in the very critical recruiting 
and reenlistment situation in which it presently finds 
itself. 

“TI refer specifically to the fact that over the past 4 
months the total enlisted accession to the Navy include 
some 35 to 40% mental level IV’s, with little prospects 
for improvement. We will always be required to take 
27% in this group under Qualitative Distribution. 
Consequently, our problem in the Navy now becomes 
one of utilizing all the ingenuity and resources at our 
command to make the best possible use out of the kinds 
of personnel whom we are forced to take. 

“There is some evidence that Group IV’s cannot be 
considered as a homogeneous group of persons. Within 
Group IV’s there are those who can do a relatively 
satisfactory job, down to about 35 GCT, while the re- 
mainder do appear to constitute the group who are less 
satisfactory not only in terms of conduct, but also in 
terms of their seamanship, individual worth, and desir- 
ability as far as being a member of a crew in battle is 
concerned. 
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“I appreciate Captain Catlett’s point of setting an 
example by way of the performance of the Command- 
ing Officer himself and his personal conformance to 
certain rules of conduct as an example to those below 
him. Wowever, I am concerned with inferences which 
readers may draw from Captain Cattlett’s sweeping 
comments about all Group IV personnel and actions 
which might be taken as a consequence which I believe 
might not be in the best interests of the naval service. 
As I have previously indicated, I believe that our critical 
job now is one of salvaging whatever we can, utilizing 
the most complete information about individuals’ worth 
and potential rather than maintaining a general atti- 
tude towards a group of personnel labelled as Group IV 
whom, while if we had our choice we would not take, 


yet with whom we will have to operate and maintain 
the fleet.” 


CAPTAIN C. A. NEYMAN, JR., U. S. NAVY 





MILITARY JUSTICE DIVISION 


The case of U. S. v. Moreno, 5-54—G—489 was certified 
to the Court of Military Appeals on 17 June 1954, 
(Issues digested December 1954 JAG Journal, p. 18.) 
On 9 March 1955 the Court of Military Appeals re. 
manded the record of proceedings to the board of review 
for clarification of its decision. A clarifying decision 
was filed by the board of review on 4 May 1955 pursuent 
to the mandate of the Court and on 9 May the original 
question was recertified to the Court of Military Appeals 
by the Judge Advocate General. 





RECENT JAG OPINIONS - 





COMMERCIAL LIFE INSURANCE—solicitation aboard naval 
vessels. 


@ The opinion of the Judge Advocate General was re- 
quested on the following questions: 

“(a) Is a naval vessel considered an installation 
within the meaning of BuPers Instruction 1741.4? 

“(b) Would a state be able to exert concurrent juris- 
diction over a United States naval vessel when such 
vessel is moored to a pier at a shore establishment over 
which the state exercises concurrent jurisdiction? 

“(c) Would a state be able to exercise concurrent 
jurisdiction over a United States naval vessel when such 
vessel is moored to a pier over which the state exercises 
exclusive jurisdiction? 

“(d) Would a state be able to exert concurrent juris- 
diction over a United States naval vessel when such 
vessel is anchored within waters over which the state 
exercises concurrent jurisdiction? 

“It is also pointed out in [the request for an opinion 
in this matter] that there appears to be a nebulous sit- 
uation in connection with other than the question of 
jurisdiction, for strict adherence to Article 0734, U. S. 
Navy Regulations as is required under Section 4 (a) 
of BuPers Instruction 1741.4 would preclude permitting 
solicitation and would only authorize the transaction of 
business on an invitational basis with the particular 
serviceman involved. 

“On 19 December 1951, the Secretary of Defense is- 
sued Directive 1344.1. This directive among other 
things, contained the statement: 

‘The control of activities of dealers or tradesmen 
or their agents on a military installation is a re- 
sponsibility of the commander of that installation.’ 
(Emphasis supplied) 

“On 27 May 1953, the Department of Defense sub- 
mitted a memorandum to the Secretaries of the three 
services, making reference to the directive of 19 De- 
cember 1951 and stating the purpose for the memoran- 
dum was to clarify the directive and provide additional 


guidance in order to insure maximum protection for 
service personnel. This memorandum stated that re- 
ports had been received from many sources indicating 
that the directive of 19 December 1951 had not 
adequately protected military personnel and, as a con- 
sequence, this supervision of the solicitation of life 
insurance on military installations had been severely 
criticized. The memorandum listed the following com- 
plaints: Policies have been misrepresented by their 
agents. ‘Coupon policies’ have been sold which could not 
have been sold in many states as they do not comply with 
the insurance laws thereof. Policies have been sold that 
do not conform to the minimums established by the 
Standard Valuation and Nonforfeiture Laws which have 
been adopted by the majority of the states. So-called 
annuity policies have been sold which do not become 
effective until after a stated number of years. Policies 
have been held where the principal death benefit was not 
equal to the face value of the policy. Dividend illustra- 
tions have been represented as dividend guarantees 
rather than estimates. Service personnel on active duty 
have directly or indirectly represented commercial 
companies. 

“The memorandum after setting forth the above back- 
ground corrected paragraph Ila of the directive by 
stating that the following minimum control would be 
exercised by the commanding officer: ‘Commanders of 
military installations over which exclusive jurisdiction 
has been ceded in the United States will permit solici- 
tation of commercial life insurance on their installations 
if both the company and its agents are licensed in any 
state or the District of Columbia. In those cases where 
the State has retained exclusive or concurrent jurisdic- 
tion over the installation, the company and the agents 
must qualify under the laws of that state prior to solicit- 
ing business on the installation.’ 


This correction is now restated in paragraph 4 (a) of 
BuPers Instruction 1741.1. 
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‘3¢ is clear from the background material contained 
in the 27 May 1953 memorandum and the content of 
the directives that the purpose of the directives was to 
protect service personnel from pressure sales and 
fra:.dulent representation rather than to foster the sale 
of insurance by placing insurance representatives in 
a preferred position over other tradesmen. The De- 
par‘ment of Defense Directive and Bureau of Naval 
Personnel Instruction both recognized the authority 
whch by law and regulations is in the commanding 
offier and which authority is to be exercised as his 
judzment dictates in executing the duties for which 
he -s responsible and implies military command control 
beyond the minimum control stated in the directives. 

“{t is clear in the opinion of this office that DOD Direc- 
tiv. 1344.1 as revised and BuPers Instruction 1741.4 as 
rev sed authorize commanding officers to permit solicita- 
tio. of insurance within their command at their 
dis retion to the extent that good command judgment 
would indicate but where insurance companies and 
agents do not meet the enumerated requirements con- 
tained in the directives they are to be prohibited from 
solicitation. Should the commanding officer consider 
that for military reasons insurance business will be 
transacted on invitational basis only, that in the opinion 


of this office is within his discretion. 
ek kK * 
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“The term ‘naval installation’ has been given no 
technical definition, as have the terms ‘naval activity’ 
and ‘naval station’. (Art. 0782, Navy Regs., 1948). 
Nevertheless, in its eommonly accepted meaning the 
word ‘installation’ generally connotes a fixed establish- 
ment of some sort and is generally considered a ‘mili- 
tary installation’ or ‘naval installation’ established at a 
fixed place. Strictly speaking, naval personnel assigned 
to a naval vessel are not assigned to duty at a military 
(or naval) installation. A vessel is descriptive of a 
means of transportation on water rather than a fixed 











































become establishment. 
Policies “Regulations of the commanding officer relating to the 
wae not Badministration of a naval station, base, shipyard or 
illustra- fi other such activity generally apply to ships that are 
arantees serviced by such activity although in a specific sense the 
ive duty @ ship may not be a part of the installation. It is the 
amercial opinion of this office in answer to question (a) that a 

ship while being serviced by the activity where she is 
ve back- § physically located is subject to regulations which apply 
ctive by fi to the activity relating to insurance solicitation. Ships 
vould be @ anchored in the stream which are not being serviced by 
nders of an activity are not considered ‘military installations’ 
isdiction § within the meaning of BuPers Instruction 1741.4 It is 
it solici- J clear, however, that it is the intent of the instruction to 
allations establish standards relating to minimum safeguards 
d in any § which are to be applied to all service personnel and good 
es where Bcommand judgment would require adherence to the 
jurisdic- §jstandards established. 
e agents @“* * *, 
to solicit- “In summation it is the opinion of this office: 

(a) The subject directives recognize the authority of 

4 (a) of 
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the commanding officer which is to be exercised as his 
good judgment dictates in executing the duties for 
which he is responsible and the directives imply a mili- 
tary control beyond the minimum standard of safe- 
guards listed therein. Should the commanding officer 
consider that for military reasons insurance business 
will be transacted on an invitational basis only, that is 
within his discretion. 

(b) Ships which are serviced by an activity are not 
in a specific sense an installation but are subject to the 
insurance regulations which apply to the activity where 
they are physically located. Ships anchored in the 
stream or otherwise outside the physical limits of a 
naval shore establishment are not considered to consti- 
tute ‘military installations’ within the meaning of Bu- 
Pers Instruction 1741.4 but good command judgment 
would require adherence to the standard of safeguards 
established therein. 

(c) The authority of a state over solicitation of 
insurance would not be excluded where a ship is: 

(1) moored to a pier at a shore establishment over 
which a state exercises concurrent jurisdiction. 

(2) moored to a pier over which the state exercises 
exclusive jurisdiction. 

(3) anchored within waters over which the state 
exercises concurrent jurisdiction.” JAG: II: 1: JRB: 
gig, 8 February 1955. 


ILLEGITIMATE CHILDREN — entitlement to hospital care as a 
dependent. 


@ The commanding officer of a naval hospital requested 
the opinion of the Judge Advocate General as to whether 
medical and hospital care could legally be furnished to 
an illegitimate minor child of a serviceman on active 
duty. 

The Judge Advocate General pointed out that under 
the controlling Act of Congress, hospitalization could 
be extended to unmarried dependent children under 21 
years of age and that the term child or children, “shall 
include a natural or adopted child or stepchild.” 

In interpreting the meaning of “natural child” the 
Judge Advocate General noted that it commonly was 
accepted to mean “a child born out of wedlock.” Fur- 
ther, the Comptroller General has construed the term 
“child” or “children” to include illegitimate children 
under the six months death gratuity. Also,-a recent 
Internal Revenue Ruling “holds that acknowledgement 
by a serviceman that a child born out of wedlock is his 
and proof that he contributed more than half of the 
childs support during the calendar year would establish 
a basis for allowance of an exemption with respect to 
such dependent.” In view of the interpretation by the 


Comptroller General and the Internal Revenue Ruling it 
was the opinion of the Judge Advocate General that the 
term “natural children” contained in the act of question 
“includes those illegitimate children as ‘dependents’ who 
are recognized by a serviceman as his own and to whom 
he is contributing support.” 
December 1954. 


JAG:I1I:1:JRB:imz, 23 





The following cases are published to inform the naval 
service that certain questions regarding military law are pending 
final determination in the United States Court of Military Appeals 
at the request of the Judge Advocate General of the Navy. The 
facts of the cases are digested from the opinions of the boards 
of review. 





UNITED STATES, Appellant, v. ROBERT L. 
WRIGHT, private, U. S. Marine Corps, Appellee. 

The accused pleaded guilty to a violation of Article 
121, alleging the wrongful appropriation of a govern- 
ment vehicle. After his plea of guilty, the accused was 
warned of its effect, whereupon he stated that he under- 
stood its effect and that he persisted in the plea. 

_In mitigation, the accused made a unsworn statement 
in response to a question by his counsel which was in 
part: 

“accused: at the time I misappropriated the vehicle 
I was very much under the influence of alcohol. 
I just lost my head. I just couldn’t control myself. 
I really didn’t know or understand what I was do- 
ing.” 

Appellate defense counsel objected that this statement 
was inconsistent with a plea of guilty and that the court 
should have rejected the guilty plea after hearing this 
statement and proceeded as if a not guilty plea had been 
entered. 

The board of review, however, did not consider this 
plea to be inconsistent. In examining the statement, 
the board determined that the only conceivable defense 
was intoxication, and this would require a showing that 
the accused was so drunk that he was incapable of 
entertaining the specific intent required. This state- 
ment, the board held, fell short of raising or constituting 
a defense to the offense alleged. Neither did the board 
find that the plea was improvidently entered. 

One board member dissented on the ground that the 
statement was inconsistent with the guilty plea. 

The Judge Advocate General certified the following 
question to the Court of Military Appeals: 

“(1) Was the unsworn statement made by the 
accused after the findings so inconsistent with his 
plea of guilty as to require compliance with the 
procedure prescribed by Article 45 (a), UCMJ and 
paragraph 70b (4) MCM, 1951?” 





UNITED STATES, Appellant, v. GERALD D. Mc- 
BRIDE, steward apprentice, U. S. Navy, Appellee. 
The accused was charged with a four day unauthor- 
ized absence and missing movement through neglect. 
The special court-martial found the accused guilty by 
plea of the unauthorized absence, but granted a motion 
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for a finding of not guilty as to the missing movement, 
At the trial the prosecution introduced into evidence 









































































































































































the plan of the day which was promulgated the day H 
accused’s absence began. The purpose of introducing J 
this document was to show that the accused had kncwl- +s 
edge that the vessel was to get underway the following aris 
day. The plan of the day was signed by a Lieutenant of v 
(jg) Pratt for the executive officer of the ship, a Lieu- theu: 
tenant Harward. Both Lieutenant Pratt and Lieutenant § sé)’ 
Harward were members of the court-martial. prev. 
The appellate defense counsel objected that under the # evi-n 
rule of U. S. v. Moore, 4 USCMA 675, 16 CMR 249, B was. 
when the plan of the day was introduced into evidence, imc 
Lieutenant Pratt became a witness for the prosecution plici 
and thereby ineligible to sit as a court member. tions 
The board of review agreed with the position taken by 48 : 
appellate defense counsel. It refused to follow another actic 
board’s decision on this same point which held that “the later 
particular court member’s connection with the issues offer 
was too remote to constitute him a witness because his § tran 
signing of the plan of the day was not an assertion to § invo 
the court directly or indirectly of the truth of any mat- § is p< 
ter contained therein nor did the signing purport to be mig’ 
under the authority of his office.” In disagreeing with § ofjic 
this reasoning the board, in the instant case, explained: orde 
xk * : : ng 
we are of the impression we can come to § . 
no other opinion, regardless of its desirability, but ing 
to conclude that the status of Lieutenant (jg) Pratt aris 
was that of a witness for the prosecution. Accord. § Of § 
ingly, he was disqualified to sit as a member of the @ Suls 
court-martial trying the accused. Such a circum- 
stance is fatal to the findings and the sentence even 
though a motion for a finding of not guilty was 
granted as to the offense to which the testimony of T 
the ineligible member related.” of 1 
offe 
The Judge Advocate General certified the following quit 
questions concerning this case to the Court of Military ent 
Appeals: str 
“(a) Whether Lieutenant (junior grade) Rich- cas 
ard W. Pratt, U. S. Navy, having executed Prosecu- cha 
tion Exhibit No. 1 (Plan of the Day for 29 October § © 
1954) which was introduced into evidence to prove § Cha 
the offense alleged under Charge II (Violation of § —— 
Article 87) as to which the Court granted a defense 1. : 
motion for a finding of not guilty, became thereby P 
ineligible to participate as a member of the court- 1 
martial which tried the accused, so as to render null E 
and void the findings and sentence of the Court as 
to Charge I (Violation of Article 86) as to which 
the accused pleaded guilty? 7 
“(b) If the above question is answered in the § ?- 
affirmative, is the doctrine of waiver applicable in ) 
this case?” | 
JAG JOURNAL @ JJ 
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MULTIPLICITY 


Major C. B. Guy, USMC 


HE UNIFORM CODE OF MILITARY 

JUSTICE permits convictions of all offenses 
ar!sing out of the same transaction—regardless 
of whether. such offenses are separate—al- 
thcugh punishment may be imposed only for 
se) arate offenses. This is a departure from the 
prvious Military rule where punishment— 
even where separate offenses were involved— 
was restricted “to the act or omission in its most 
important aspect.”? The question of multi- 
plicity arises only where two or more specifica- 
tions allege facts arising from the same trans- 
action. Thus, if A steals a watch from B and 
later assaults C, no one could doubt that two 
offenses have been committed based on separate 
transactions. On the other hand, if A becomes 
involved in a dispute with a superior officer, it 
is possible, under certain circumstances, that he 
might be charged with (1) assaulting a superior 
oflicer (2) disrespect, (3) failure to obey an 
order, (4) false official statement, (5) provok- 
ing speeches or gestures, and (6) communicat- 
ing a threat; even though all of the charges 
arise from the same transaction. In this type 
of situation it is sometimes difficult to distin- 
guish whether the offenses are separate. 


THE LEGAL TEST 


The Manual provides that offenses arising out 
of the same transaction are separate “if each 
offense requires proof of an element not re- 
quired to prove the other.”* That the appar- 
ent simplicity of this rule is deceptive is demon- 
strated by a survey of the military and civilian 
cases.» In a case where the accused was 
charged with (1) conspiracy to steal and (2) 
conspiracy to unlawfully enter the post ex- 
change—where the conspiracy was with the 





1. Naval Courts and Boards (1937) sec. 451; Legal and Legislative 
Basis, MCM, 1951, p. 78. The Navy also followed a rule similar 
to the present one except that instead of applying the limitation 
to the sentence, naval law applied it to the findings. “Thus, if 
an accused were convicted of a single larceny charged in multiple 
specifications * * * the Navy rule would require the disapproval 
of guilty of all but one specification.” Legal and Legislative 
Basis, supra. 

Par. 76 (a) 8, MCM, 1951. 

. U. 8. v. Beene, 4 USCMA 177, 15 CMR 177; U. S. v. Redenius, 
4 USCMA 161, 15 CMR 161; U. S. v. McVey, 4 USCMA 167, 15 
CMR 167; U. S. v. Wallace, 2 USCMA 595, 10 CMR 93; U. S. v. 
Stribling, 5 USCMA 531, 18 CMR 155. 
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same persons, effected at the same time, and the 
same overt act was used to prove both charges— 
the Court of Military Appeals held that only one 
offense had been committed.* Similarly, the 
Court held that when the accused was charged 
with (1) desertion with intent to remain away 
permanently and (2) desertion with intent to 
shirk important service—where the same ab- 
sence formed the basis of both specifications 
and the same facts supplied both intents— 
only one offense had been committed.° On the 
other hand, the Court held two specifications 
alleging (1) cowardly conduct and (2) willful 
disobedience of a lawful order, alleged separate 
offenses notwithstanding the fact that both of- 
fenses were based upon the same overt act.° 
In reaching its conclusions in the above cases 
the Court of Military Appeals has clearly recog- 
nized that the “separate element” test cannot 
be applied in every case. That this reasoning 
is Sound was amply demonstrated in the case of 
U. S. v. Davis,’ where the accused was charged 
with felony murder (Article 118 (4), UCMJ) 
and the trial court, by excepting the reference 
to robbery, found the accused guilty of unpre- 
meditated murder under Article 118 (2), UCMJ. 
At the appellate level the defense contended that 
the offense for which the accused was found 
guilty was not lesser included within the offense 
charged. The Court pointed out that if unpre- 
meditated murder was not lesser included 

4. U.S. v. Crusoe, 3 USCMA 793, 14 CMR 211. 

5. U. S. v. Redenius, 4 USCMA 167, 15 CMR 167. 

6. U. S. v. Soukup, 2 USCMA 141, 7 CMR 17. In this case, the 
accused, who had been stationed with his company at the front, 
was discovered some three or four miles to the rear. He was 
ordered to return to his unit and failed to do so. The Court held 
that two separate duties were breached and applied the “separate 
element” test. A similar problem was involved in U. S. v. 
Wallace, 2 USCMA 595, 10 CMR 93, in which the facts show that 
the accused reported for duty to the commanding officer of 
Company A at his forward command post. The officer informed 
the accused he was being assigned to the 2d platoon which was 


occupying a position on a designated hill. The accused replied 
that he could not go to the assigned area. The Court held two 





separate offenses had been committed; but Judge Brosman in a 
separate opinion distinguishes this case from Soukup, supra; He 
stated, “It is evident that this constituted a change of assign- 
ment. * * * It seems clear to me that the cowardly conduct charge 
is based on the wrongful failure of the accused to join the second 
platoon. * * * Our analysis in Soukup requires me to conclude 
that the charges here are clearly multiplicious.” 

. 2 USCMA 505, 10 CMR 3. See also: Judge Brosman’s comment 
in his concurring opinion in U. S. v. Larney, 2 USCMA 563, 

- 10 CMR 61. —_ : . 
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within felony murder, it must be a separate 
offense within the definition of paragraph 
76a (8) of the Manual. It was agreed that each 

of these two offenses required proof of an 

element not required by the other. The Court 

then stated: “Now, if the offenses are separate, 

and if the facts of a case are such as might 

sustain a conviction of felony murder, or of 

unpremeditated murder under Article 118 (2), 

then the accused could be charged with and con- 

victed of both and sentenced for each separately. 

Manual, supra, paragraph 76a (8). No one— 
we dare suggest—would countenance such a 

result.” The Court found, in this case, that 
unpremeditated murder was included within 
the specification charging felony murder. 

If the “separate element” test cannot be ap- 
plied in every case, what yardstick may we use 
to solve this difficult problem? Let us examine 
the decisions of the Court of Military Appeals 
for an answer to this question. An examination 
of the decisions of the Court reveals that a va- 
riety of tests have been used from time to time. 
The Court found two offenses had been com- 
mitted by applying the “separate element’ test 
in U. S. v. Yarborough,? where the accused was 
charged with conspiracy to malinger and ma- 
lingering. In U.S. v. Soukup,® the accused was 
charged with cowardly conduct and willful dis- 
obedience of a lawful order. The Court stated 
that the “separate element” test applied and 
further noted that two separate “duties” were 
breached—the one to remain with his company 
on the line; the other to obey the direct and 
specific order to return thereto. 

Because each offense required proof of a 
“material fact” not required by the other, the 
Court found the offenses separate in U. S. Vv. 
Larney *° wherein the accused was charged with 
unauthorized absence and failure to obey strag- 
glers orders. In U.S. v. Redenius ** where the 
accused was charged with two types of desertion 
based on the same period of absence, the Court 
held both offenses were based upon proof of 
the saine “material facts” and, therefore, only 
one offense was proved. The Court also pointed 
out that only one duty was breached and stated: 
“Where an ‘identification of duty’ underlies two 
ostensibly different offenses, there is but a 
single offense.” 

Still another criterion has been applied. In 
U. S. v.. Beene*™ the accused was charged with 





8. 1 USCMA 678, 5 CMR 106. 

9. 2 USCMA 141, 7 CMR 17. 

10. 2 USCMA 563, 10 CMR 61. 

11. 4 USCMA 161, 15 CMR 161. 

12. 4 USCMA, 177, 15 CMR 177. 
CMR 38. 


U. 8. v. Nelson, 3 USCMA 482, 18 
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operating a vehicle while drunk, thereby caus. 
ing said vehicle to strike and injure one W, and; 
by culpable negligence, unlawfully killing one 
W by striking him on the body with an auto. 
mobile. The Court viewed the problem of mui ti- 
plicity, in this case, “through the spectacles of 
legal norms or standards.” (Emphasis added) 
It was pointed out that injury resulting from 
drunken driving was not an element of the of- 
fense of drunken driving, but rather constitu‘ed 
an aggravating circumstance; and the addition 
of aggravating circumstances, in this case, 
would have no effect on the question of separate- 
ness.“ As the accused was amenable to convic- 
tion for drunken driving prior to the time he 
struck the victim he was no less amenable by 
reason of the subsequent and unlawful homicide. 
Further, it was explained: 


We are sure indeed that separate penal 
action would have been proper had the 
accused been charged with drunken driving 
unadorned, and not with drunken driving 
resulting in personal injury. This is true 
for the reason that the two offenses are 
separately punishable under any test of 
which we are aware—that is, they are 
characterized’ by two gravamens, two 
ethical norms, two duties, two sets of ele- 
ments and even two sets of facts.” 
(Emphasis added) 


Other offenses which the Court of Military 
Appeals has found to be separate follow: escape 
from confinement and willful destruction of 
government property where the latter offense 
consisted of the severance’ and consequent 
destruction of an undisclosed quantity of wire 
fencing during the escape ** and; two separate 
embezzlements ($200 and $2200) from funds 
intrusted to the accused where both losses were 
discovered at the same time.” 


LESSER INCLUDED OFFENSES 


There is another approach to the problem 
that should not be overlooked. This deals with 
the question of lesser included offenses. The 
Manual provides, “An accused may not be pun- 
ished for both a principal offense and for an 


13. Compare U. S. v. McVey, 4 USCMA 167, 15 CMR 167. 

14. U. S. v. Vaughn, 3 USCMA 121, 11 CMR 121. 

15. U. S. v. Stribling, 5 USCMA 531, 18 CMR 155. In U. S. ¥. 
Gibson, 3 USCMA 746, 14 CMR 164, the accused, a sentry, during 
his watch forcibly entered three buildings and rifled the contents 
of coin boxes of automatic vending machines located therein. 
The accused was convicted of six offenses, to wit: breaking inte 
three different buildings, and committing three distinct larcenies, 
one in each of the three buildings. The Court stated, “better 
examples of separate offenses can hardly be imagined.” 
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offense included therein.” It thus follows that 









two specifications, one alleging an offense in- 
clided within the other, form but a single of- 
fense for sentencing purposes. As a general, 
rule, it may be determined whether one offense 
is included within another by considering the 
elements of proof required for each of the two 
of'enses. This approach, however, does not al- 
w..ys solve the problem, as was so clearly dem- 
or. strated in U.S. v. McVey. In this case, the 
accused was charged with robbery and assault 
w:th a dangerous weapon—both offenses being 
besed upon the same transaction. The robbery 
specification alleged that the robbery was com- 


m:tted by force and violence and putting in fear. ~ 


Tiie same act which was alleged to have con- 
stituted the force, violence and putting in fear 
w:.s the act alleged to constitute the assault with 
a dangerous weapon. The Court of Military 
Appeals wrestled with the problem of multi- 
plicity and concluded that these two offenses 
could not be considered separate for sentencing 
purposes because one was included within the 
other. It pointed out that although, without a 
doubt, more force was alleged than was re- 
quired to prove robbery, nevertheless the act 
not being a divisible one, it was necessary to 
supply an essential element of the robbery 
charge. Furthermore, it stated, that if the gov- 
ernment had been unable to establish the lar- 
ceny involved, the robbery specification would 
have supported the lesser offense of assault 
with a dangerous weapon. 

It can easily be seen that applying the Manual 
test mechanically will not always give the cor- 
rect result since, aside from the element test, an 
offense is included within another if “the facts 
stated and proved in support of the [principal] 
offense alleged” are broad enough to permit 
conviction of the lesser offense.*” 


DESERTION CASES PRESENT A SPECIAL PROBLEM 


We have previously considered the Redenius 
case where the accused was charged with deser- 
tion with intent to remain absent permanently 
and desertion with intent to shirk important 
service—both offenses being based on the same 
period of absence. It should not be overlooked 
that this case was decided on the point that the 
same “material facts” were used to prove both 
charges—leaving for later decision the question 
of whether separate intents might, under other 
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circumstances, be established by independent 
facts.* 

In U. S. v. Johnson, the Court considered 
whether two specifications alleging (1) deser- 
tion with intent to remain absent permanently, 
and (2) desertion by enlistment in another 
service—where both were based on the same 
period of absence—stated separate offenses. 
The Court pointed out that the Manual test 
(separate elements) would indicate separate 
offenses had been alleged. It was noted, how- 
ever, that the problem was not an application 
of the test for separability, but rather a question 
of whether Article 86 (a) (3) created a sub- 
stantive offense at all, or merely prescribed a 
method of proving the offense proscribed by 
Article 85 (a) (1). The Court held that Con- 
gress did not intend to create a new and separate 
offense, but merely sought to perpetrate a rule 
of evidence by which the prosecution could prove 
absence without authority with intent to remain 
away permanently. 


ERRORS ARISING OUT OF MULTIPLICITY 
RELATE ONLY TO SENTENCE 


Although, the Manual states “One transac- 
tion, or what is substantially one transaction, 
should not be made the basis for an unreasonable 
multiplication of charges against one person’’,”” 
a subsequent paragraph specifically provides 
that an accused may be found guilty of two or 
more offenses arising out of the same transac- 
tion, without regard to whether the offenses are 
separate. This latter provision is qualified, 
however, to the extent that where two specifi- 
cations arising out of the same transaction 
allege but a single offense, they may not be 
considered separately for sentencing purposes.” 
On the other hand, the maximum authorized 
punishment may be imposed for each of two or 
more separate offenses arising out of the same 
act or transaction. The power of the convening 
authority to refer charges to trial (even when 





18. U. 8. v. Redenius, 4 USCMA 161, 15 CMR 161. 
Note the language of the Court: “Under the allegations and 
proof here, the single overt act is identical for both specifications. 
Hence the intent which can be inferred from it may be one or 
the other of the two possibilities, but it cannot properly be split 
into fractions of each. * * * This is quite different from estab- 
lishing separate intents as independent facts. In the latter in- 
stance, if it is assumed that Article 85 establishes different offenses 
of desertion, there may well be two offenses of desertion com- 
mitted in the one period of unauthorized absence. Under the 
circumstances of allegations and proof in this case, the specifi- 
cations are not separate according to the Blockburger rule, or the 
Manual test approved by this Court.” 

19. 5 USCMA 297, 17 CMR 297. 

20. Par. 26 (b) MCM, 1951. 

21. Par. 74 (b) (4), MCM, 1951. 

22. Par. 76 (a) (8), MCM, 1951. 
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the question of multiplicity is conceded) is, 
therefore, not limited and no legal error is com- 
mitted when a single offense is charged under 
two specifications. Furthermore, as the Manual] 
permits multiple convictions for single offenses, 
the law officer is never in error in denying a 
motion to dismiss on grounds of multiplicity.” 
This should not be interpreted to mean that the 
convening authority, in referring charges to 
trial, or the law officer in acting on a motion to 
dismiss, should not concern themselves with the 
question of multiplicity. Indeed, where it is 
clear that only one offense has been committed, 
justice demands that reasonable consideration 
be given to the accused’s plea with respect to 
multiplicity. As a practical matter, most court- 
martial members recognize (where two or more 
specifications are based on one transaction) that 
only one transaction is involved and this factor 
is usually considered in awarding sentence. 
Despite the fact that the sentence imposed does 
not exceed the maximum authorized for the 
most serious offense, there is prejudicial error 
(assuming multiplicity) unless the court is in- 
structed properly as to sentence.” 

Now let us assume an accused has been con- 
victed of two specifications alleging only one 
offense, and further, that the court-martial did 


not receive the proper instructions with respect 


to sentence. Here we clearly have prejudicial 
error. May this error be corrected by appellate 
reviewing authorities? It has been previously 
noted that the Manual allows multiple convic- 
tions. Thus any reviewing authority may ap- 


23. U. S. v. Crusoe, 3 USCMA 793, 14 CMR 211; U. S. v. Johnson, 
5 USCMA 297, 17 CMR 297. 

24. U. S. v. Cooper, 2 USCMA 333, 8 CMR 133; U. S. v. Crusoe, 
3 USCMA 793, 14 CMR 211; U. S. v. Johnson, 5 USCMA 297, 
17 CMR 297. Note the following language from the Johnson 
case: 

“Certain difficult fact situations which appear to smack of 
unfairness in doubling the punishment for what might be re- 
garded as one omission have required this Court to seek a judicial 
means of answering perplexing questions. This case presents 
another factual version which is filled with doubt and for little 
reason. In the end result multiplicity would be of little im- 
portance, if the military services followed the previous rule that 
where an accused is found guilty of two or more offenses con- 
stituting different aspects of the same act or omission, the court- 
martial must limit imposition of punishment to the act or 
omission in its most important aspect. When consideration is 
given to the principle that multiplicity applies only to sentences, 
a statement by the law officer to the court-martial limiting 
sentence by that ceiling, would dispose of much of this litigation. 
As a practical matter, that is the yardstick now used by the 
courts-martial in imposing sentence, so little, if any, change in 
the length of terms would be tered. We t legislate 
to that effect, but the individual services could; and such a rule 
would assist materially in cutting down the number of issues 
asserted before convening authorities, boards of review, and this 
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prove. convictions under two _ specifications 
alleging a single offense without affecting the 
substantial rights of the accused. Moreover, 
any reviewing authority with the power to re- 
view the appropriateness of the sentence may 
purge the prejudice flowing from the erronecus 
instruction through a determination of the ap- 
propriateness of the sentence in the light of the 
error. Thus the convening authority—while 
approving both specifications—may state in his 
action that he considers the charges merged for 
sentencing purposes and, basing his action on 
this predicate, his determination of appropri- 
ateness of sentence will purge any prejudice 
resulting from the trial below.* Similar action 
taken by the general court-martial reviewing 
authority or the board of review will likewise 
purge the error. 


RECOMMENDATIONS 


The following recommendations are made 
with respect to the question of multiplicity: 

1. One transaction or what is substantially 
one transaction should not be made the basis for 
an unreasonable multiplication of charges 
against an accused. 

2. If the question of multiplicity is raised by 
motion at the time of trial (case in chief) the 
law officer should use his sound discretion in 
ruling on the motion. In the event the motion 
is overruled there is no error, even assuming the 
specifications allege only one offense. 

3. The question of multiplicity should be 
closely examined prior to the sentencing phase 
of the trial. In case of serious doubt the ques- 
tion should be resolved in favor of the accused 
as most courts-martial would consider the fact 
that both specifications arose out of the same 
transaction anyway. The law officer should 
never dismiss a charge on the grounds of mul- 
tiplicity, after the findings are returned, but 
rather, he should advise the court that the max- 
imum sentence imposable would be that for the 
greater offense (assuming the law officer de- 
cides at that time the offenses are multiple). 

4. Any appellate reviewing authority with 
power to determine the appropriateness of the 
sentence may purge error with respect to mul- 
tiplicity in their action. This may be done by 
affirming the findings, but pointing out in the 
action taken that it is recognized that only one 
offense is alleged and was so considered in rede- 
termining the sentence for appropriateness. 
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